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Respected members of the SCA,
                              We are delighted to submit a brief report this year flowing our report to the ICC in 2011 on the National Human Rights Commission (NHRC) of India. Quite aware that there is a template that has to be basically adhered to for placing our observations on the functioning of the NHRC, All India Network of NGOs & Individuals working with National and State HRIs (AiNNI) intentionally decided not to submit yet another detailed report since most of its observations submitted in 2011 remain the same, We therefore decided to confine ourselves to five categorical observations made by the SCA in 2011 with regard to India’s NHRC. We would like to place them for the kind consideration of the SCA. Endorsements will be sent separately. 

The same are mentioned below. 

1. Composition and Pluralism 
The SCA in 2011 noted that ‘the provisions in the Protection of Human Rights Act (Amendment) 2006 dealing with the composition of the Commission are unduly narrow and restrict the diversity and plurality of the board. The requirement for the appointment for the Chair to be a former Chief Justice of the Supreme Court severely restricts the potential pool of candidates. Similarly, the requirement that the majority of members are recruited from the senior judiciary further restricts diversity and plurality. While the SCA understands that the justification for these restrictions is based on the NHRCI’s quasi-judicial function, it notes that this is but one of 10 functions enumerated in section 12 of its enabling legislation. The SCA is of the view that determining the composition of the NHRCI’s senior membership in this way limits the capacity of the NHRCI to fulfil effectively all its mandated activities.’
AiNNI’s Observations
· The same provisions in the Protection of Human Rights Act (Amendment) 2016 continue to be in place and hence severely restricting diversity and plurality in the composition of the Commission. For example, even after over six decades of Indian Independence, there have been only six women as judges in Supreme Court and no woman as the Chief Justice of India and therefore no woman as the chairperson of the NHRC. At present, there is only one woman judge in the Supreme Court. Therefore, as per the current provisions of the Act, there is little possibility for a woman to be the chairperson of the Commission. There is an urgent need for the appointment criteria to be changed towards compliance with Paris Principles.
· There has been no woman member in the Commission since 2004 after the retirement of Justice Sujata Manohar (11 years, 10 months and 17 days). There has been no Muslim member in the Commission since 1997 after the retirement of Justice Fathima Beevi (19 years, 5 months and 20 days). Muslims are the largest minority in India with a total population share of 14.23% (172 million) of the total population[footnoteRef:1]. There has never been a Muslim chairperson of the Commission. Never has there been any representation of Tribal community on the Commission which constitutes 8.6% (104 million) of the total population[footnoteRef:2]. The existing provisions on appointment contradict Paris Principles and significantly restrict pluralism and diversity in the composition of the Commission.  [1:  According to Census 2011 - http://www.census2011.co.in/religion.php ]  [2:  According to Census 2011 - http://tribal.nic.in/WriteReadData/userfiles/file/Demographic.pdf ] 

· The appointment committee had an opportunity to appoint a Muslim as Chairperson of the Commission when the vacancy arose after the retirement of Justice (retd.) K G Balakrishanan on May 11, 2015. However, like the previous years, the appointment process was not transparent and the new Chairperson Justice (retd.) H.L. Dattu was appointed on February 29, 2016, after keeping the post vacant for 294 days even when as the per the current provisions of the Act, the appointment committee could have appointed from four other retired chief justices of the Supreme Court of India[footnoteRef:3].  [3:  AiNNI had submitted a memorandum on November 28, 2016, to the President of India and to all the members of appointing committee. ] 

· One member of the Commission, Mr. Satyabrata Pal, retired on March 1, 2014 and this position continues to remain vacant (delay of 2 years, 4 months and 13 days)[footnoteRef:4]. Another member of the Commission, Mr. P.C. Sharma (a police officer), retired on June 27, 2012 and he was replaced by Mr. S.C. Sinha (also a police officer) only on April 8, 2014 (a delay of 1 year, 9 months and 11 days). While being appointed as a member to the Commission, Mr. S.C. Sinha was the chief of India’s National Investigation Agency. It is pertinent to mention here that as per the existing provisions of the Act, this position has to be filled by ‘those having experience and knowledge of human rights’. However, since inception of the NHRC, this category has only seen people who have been former members of India Police Service, Indian Foreign Service and once a Rajya Sabha (Upper House of Parliament) Secretary General being appointed to this post. Never has there been a civil society representative appointed in this position. [4:  Ibid. ] 

· Given the current state of appointments to the Commission and also given that the appointments don’t follow transparent procedures, the appointing committee should take into consideration the contributions to human rights made by each of the eligible candidate being considered for the post of member of the Commission. It would be desirable that the allotment for this vacancy is fulfilled through a public announcement that calls for applications/nominations in a fair and transparent manner. There is also the need for definite criteria/indicators to be put in place to evaluate each of these eligible candidates which then forms the basis of selection by the appointing committee. 
· It is urgently required in the interest of protecting and promotion of human rights in India, that the Commission has broader expertise on board rather than those with judicial, bureaucratic and administrative background. Nine out of ten functions according to Section 12 of the Act, require expertise, engagement and knowledge of human rights. Despite India being a country with a vibrant civil society and long history of human rights movements, the posts of members to the Commission are kept vacant for a long time.
Further, the SCA noted that, ‘the presence of “deemed members” from the National Commissions addressing caste, women’s rights, minorities, and scheduled tribes on the full statutory commission. While this is a welcome initiative, there are concerns that they are not adequately involved in discussions on the focus, priorities and core business of the NHRC non-judicial functions.’ 
· The meetings of the full commission and their minutes suggest clearly that they continue not to be adequately involved in discussions on the focus, priorities and core business of the NHRC’s non-judicial functions. It is learnt from the minutes of the full commission meetings that interlinking complaint management of the Commission and deemed member commissions was initiated. However, this also refers to the complaint handling function of the Commission and not the nine other functions.
· Full commission meetings were held once in 2011 (July 14, 2011), twice in 2012 (February 7, 2012 and December 7, 2012), no sittings in 2013, once in 2014 (February 4, 2014) and once in 2015 (February 3, 2015).
· Members of the full commission are the chairpersons (ex-officio) of other commissions[footnoteRef:5]. In the meeting held on July 14, 2011, Chairperson of National Commission for Women was absent. In the meeting held on February 7, 2012, Chairpersons of National Commission for Women, National Commission for Schedule Castes and National Commission for Schedule Tribes were absent. In the meeting held on December 7, 2012, all chairpersons (deemed members) were absent. In the meeting held on February 4, 2014, all chairpersons of all other commissions were absent. In the meeting held on February 3, 2015, chairpersons of National Commission for Women and National Commission for Schedule Tribes were absent. From the above information, only five full commission meetings were held between the period 2011-15 with stark absenteeism pattern.  [5:  National Commission for Women, National Commission for Minorities, National Commission for Schedule Castes and National Commission for Schedule Tribes. ] 

· Thematic NHRIs is a unique global contribution made by India. However, for the purpose of full commission to be fully diverse, it was important that the Act was amended and other national commissions[footnoteRef:6] that were established later were also included. Information about Commission’s recommendation to amend the Act and include the newer commissions is not available in public domain.  [6:  National Commission for Protection of Child Rights, Central Information Commission, Chief Commissioner for Persons With Disabilities and National Commission for Safai Karamcharis.  ] 


2. The Appointment of the Secretary General and the Director General Investigation from Central Government 
As stated in 2006 and repeated again in 2011 by SCA, ‘the SCA is not satisfied that the NHRCI has sufficiently addressed the recommendation it made in 2006. The SCA recommends that the NHRCI advocate to amend the PHRA 2006 to remove the requirement that the Secretary General and Director of Investigations be seconded from the Government, and to provide for an open, merit-based selection process. The SCA also remains concerned about the practice of having police officers and former police officers involved in the investigation of human rights violations, particularly in circumstances where the alleged perpetrators are the police. This practice has adverse implications for the actual and perceived independence of the NHRCI.’ 

AiNNI Observations
· The situation continues to be the same and the Secretary General and Director of Investigations continue to be seconded from the Government instead of having an independent merit based appointment. It is not available in public knowledge that the Commission has advocated for the amendment of the Act in this regard. 
· Since 2011, five persons have been appointed as Secretary General for very short terms and all of them were seconded from the Government. They have been from Indian Administrative Service, Indian Economic Service and Indian Revenue Service. It is also pertinent to mention here that while five persons were appointed to the same post during five years, the post of Secretary General remained vacant cumulatively for about two years during this period. 
· The last Director General (Investigation) demitted the office in September 2014 and till date (1 year and 10 months) the vacancy has not been filled up. 


3. Relationship with Civil Society
The SCA in its recommendations in 2011 regarding NGO Core Groups had noted that ‘these mechanisms are not functioning effectively as a means of engagement and cooperation between the NHRCI and civil society defenders’.  

AiNNI’s Observations

· The situations have not changed in terms of relationship with the civil society.
· The Core group on NGO’s was reconstituted on September 16, 2011 and thereafter two meetings were conducted respectively on February 10, 2012 and March 22, 2013 after which no meeting has been organised for the past three years. It is important to mention here the Commission doesn’t consider CSOs as partners in conceptualising and implementing initiatives but CSOs are merely the participants in programmes organised by the Commission. 
· The Commission did not make any interventions or public statements regarding the suspension and cancellation of FCRA (Foreign Contributions Regulations Act) registrations of human rights defender Ms. Teesta Setalvad’s organisation ‘Sabrang Trust” and also that of ‘Lawyers Collective’, an organisation whose trustees are Ms. Indira Jaising, former member of Committee on the elimination of discrimination against women (CEDAW) and Mr. Anand Grover, former UN Special Rapporteur on the right to health. In Teesta Setalvad’s case, civil society organisations appealed to the Commission to intervene in the Supreme Court using its powers under Section 12 of the Act but the Commission didn’t respond. 
· The UN Special Rapporteur on the rights to freedom of peaceful assembly and association in April, 2016 had presented a legal analysis arguing that India’s FCRA which regulates foreign funding to organisations is not in conformity with international law, principles and standards. The Commission has not used its powers under Section 12 which enables the Commission to review laws and never undertook any analysis pertaining to FCRA which affects thousands of organisations. It is pertinent to note this as FCRA registrations of around 30,000 organisations will be reviewed for renewal this year.


4. Complaint Handling Function 
The SCA in 2011 stated that, ‘on the information available, the SCA is unable to determine the veracity of the allegations raised above, however it is clear that there is at least a perception that there are significant delays, as well as ongoing concerns about the use of former police to investigate complaints, including those against the police. The SCA encourages the NHRCI to address these concerns.’ 
AiNNI’s Observations

· The situation continues to remain the same. There are significant delays and police officers are constantly used to investigate complaints, including those against the police. As submitted in 2011 by AiNNI, same methodology of complaints handling is being followed and police continue not to respond to the Commission on time. 
· The complaints regarding the violations of rights of human rights defenders are also handled in the same manner as other complaints sent to the Commission even though there is National Focal Point for Human Rights Defenders at the Commission. On the instances of false cases being filed on HRDs, the Commission has never exercised its powers in Section 12 and intervened on behalf of the HRDs. Human Rights Defenders Alert – India, a national platform of HRDs for HRDs in India, has repeatedly in most of its petitions to the Commission urged to engage senior competent lawyers through the Legal Service Authority to intervene on behalf of the HRDs.  
· The Commission has repeatedly mentioned about the large number of cases it has to deal with. It is pertinent to mention here that every single petition with regard to a specific case of human rights violation is numbered separately but heard only after clubbing many complaints together. Since Commission accepts complaints from multiple sources and later clubs them together, the number of complaints dealt by the Commission is not a true reflection of the instances it has intervened into. A closer look at these cases will also reveal that a larger number of these cases are either dismissed inlimni or transferred to state human rights commissions after closing the case at Commission’s end. 
· The cases heard by the full Commission were 46 in 2011, 45 in 2012, 46 in 2013, 50 in 2014 and 31 in 2015. An average of 7 cases are taken per sitting. This by no means is voluminous given that the existing composition of the Commission (with 3 members out of 5 from judiciary) is tilted in favour of quasi-judicial functions of the Commission. 
· In a recent case of torture and extra-judicial killing where the commission intervened, in one of the exemplary interventions, Commission passed landmark orders only to be stayed by a high court. It has been over a year now and the Commission hasn’t been able to vacate that stay. Commission doesn’t have a panel of senior lawyers and in most cases, less competent lawyers appear for the Commission. 


5. Annual Report
The SCA in 2011 had highlighted the importance of annual reports that it ‘serve to highlight key developments in the human rights situation in a country and provide public account, and therefore public scrutiny, of the effectiveness of a NHRI”

AiNNI’s Observations 

· There is no progress made with regard to this observation. The last annual report made public by the Commission was for the year 2011-2012 and despite the categorical recommendations made by the SCA, annual reports by the Commission  have not been published for the past four years.


