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INTRODUCTION
The South Asian Human Rights Documentation Centre (SAHRDC) has prepared this report to be submitted to the Global Alliance of National Human Rights Institutions (GANHRI) to be considered for the purpose of accreditation of the National Human Rights Commission (NHRC) of India that is due in November, 2017. The purpose of the report is to bring to the attention of GANHRI the failures of NHRC and its working.
NHRC was assessed by the Sub-Committee on Accreditation (SCA) of the GANHRI in November 2016 and the report of the same published in January 2017. The SCA decided to defer NHRC’s application for accreditation to its second session in November 2017. The SCA in its January 2017 report, stated specific recommendations to NHRC and Government of India concerning composition and pluralism, selection and appointment of members, appointment of senior staff (secondment from government), political representation, engagement with civil society, annual reports and complaints handling.
India is ostensibly the biggest democracy of the world but the national human rights institution of this democracy is a just a titular body with no real autonomy or power. Coming under the purview of the Ministry of Human Rights, this apex institution is for all purposes just another wing of the government cloaked as a quasi-judicial body. The Commission, since its establishment has intervened using the powers given to it under the Protection of Human Rights Act, 1993 (hereinafter referred to as “PHRA”) and succeeded in convincing the government to act on rare occasions and they have become rarer in recent past. The Supreme Court also recognised the NHRC as a toothless tiger.
In the past five years, there is almost no data available on the NHRC’s website of any case in which it either acted in the capacity of amicus curaie to ensure justice or took up suo motu cognizance and follow the case through. In most cases, reports are asked to be submitted, compensation is recommended based on prima facie evidence and there are no independent investigations or action taken against perpetrators. NHRC has not conducted studies or published reports on well known cases of human rights violations and has made no significant contributions when these cases have come for hearing in the Supreme Court or High Courts. Keeping its distance from all controversial subjects, the institution has failed to achieve its mandate of being a protector of human rights in the country.
From subjects like the method of appointments and the autonomy of the institution to the recent human rights cases and the role of NHRC in them, the report will be a comprehensive evaluation of whether the institution has managed to achieve the goal that was it was established for. The report will also evaluate the working of NHRC in consonance with the Paris Principles and the rules of accreditation and point out where they are being flouted. 
The first segment of the report shall deal with the problems of administrative and financial autonomy highlighted in the AiNNI reports of 2011 and 2016 on Paris Principles and NHRC and whether the problems highlighted in the report are still significant today. This section will also take a look at the PHRA and the amendments required in the Act to bring it in consonance with the Paris Principles, especially the part related to “Composition and guarantees of independence and pluralism”.
The second segment will evaluate the major human rights violations in India in the past five years, as reported in the World Reports by Human Rights Watch, cases petitioned by Human Rights Defenders Alert – India (HRDA), the reports by the US State Department and various other articles and the role of NHRC in them. The report would emphasise on cases related to rights of minorities (religious, caste and tribal), extra-judicial killings and use of Armed Forces (Special Powers) Act, death penalty, women’s rights, child rights, LGBTQ rights, custodial deaths/torture and human rights defenders.
The report will conclude with a brief note about the state human rights commissions (SHRCs) and other relevant issues that came up during the research and compilation of the report.
PART I
Transparency, Accountability and Independence of NHRC
Appointment of Chairperson and Members
Independence is a fundamental pillar of the Paris Principles and is necessary in order to effectively promote and protect human rights. The Paris Principles has an entire section titled “Composition and guarantees of independence and pluralism” which are to be guiding principles behind any national human right institution (NHRI) to ensure its autonomy and that the institution can fulfil its duty without any political influence. 
The principles also state that there should be pluralistic representation so that the problems of all the different communities can be understood and so that people who have actually worked in the field of human rights are appointed.[footnoteRef:2] In addition to the Paris Principles, the SCA in March, 2017 gave further recommendations for NHRIs to ensure better compliance with the Paris Principles. These recommendations were developed after the SCA learnt about various problems faced by NHRIs in different jurisdictions.[footnoteRef:3]The SCA considers the pluralistic composition of the NHRI to be fundamentally linked to the requirement of independence, credibility, effectiveness and accessibility. Where the members and staff of NHRIs are representative of a society’s social, ethnic, religious and geographic diversity, the public are more likely to have confidence that the NHRI will understand and be more responsive to its specific needs. Ensuring the integrity and quality of members is a key factor in the effectiveness of the NHRI. [2:  Principle 1, Composition and guarantees of independence and pluralism, Principles relating to the status of national institutions (Paris Principles).]  [3: General Observations of the Sub-Committee on Accreditation, Adopted by the GANHRI Bureau at its Meeting held in Geneva, Switzerland, 6 March 2017. Available at, http://nhri.ohchr.org/EN/AboutUs/GANHRIAccreditation/General%20Observations%201/GeneralObservations_adopted%2006.03.2017_EN.pdf (last accessed on 23rd June, 2017 at 12pm).] 

The SCA in its accreditation reports of NHRC, in January 2017, stated that “The SCA is of the view that the selection process currently enshrined in the Act is not sufficiently broad and transparent. In particular, it does not:
· require the advertisement of vacancies;
· establish clear and uniform criteria upon which all parties assess the merit of eligible applicants; and
· specify the process for achieving broad consultation and/or participation in the application, screening, selection and appointment process.”
The SCA further stated that for appointments, NHRC should:
· Publicise vacancies broadly; 
· Maximise the number of potential candidates from a wide range of societal groups and educational qualifications; 
· Promote broad consultation and / or participation in the application, screening, selection and appointment process;
· Assess applicants on the basis of pre-determined, objective and publicly-available criteria; and Select members to serve in their individual capacity rather than on behalf of the organization they represent. 
Despite repeated recommendations made by the SCA, the recent appointments of Ms. Jyotika Kalra and earlier of Mr. Avinash Rai Khanna as NHRC members, were not held in a transparent and consultative process. The Government of India did not advertise the vacancy, did not spell out the criteria of assessment and made these appointments in a very secretive manner though the selection committee. It is to be noted that the representatives from the ruling government are in majority in the selection committee as the post of the Leader of Opposition in the Lower House is vacant since May 2014. The Government of India has yet again failed to make the selection broad based and transparent, which would have led to consideration of a wide-ranging pool of desirable candidates from various segments of the society – academicians, social scientists, jurists, etc.  
Pluralism and Diversity in NHRC’s Composition
With respect to pluralistic representation, the SCA notes there are diverse models for ensuring the requirement of pluralism in the composition of the NHRIs, for example: “a) Members of the decision-making body represent different segments of society as referred to in the Paris Principles. Criteria for membership of the decision-making body should be legislatively established, be made publicly available and subject to consultation with all stakeholders, including civil society. Criteria that may be unduly narrow and restrict the diversity and plurality of the composition of the NHRI’s membership should be avoided; b) Pluralism through the appointment procedures of the governing body of the NHRIs for example, where diverse societal groups suggest or recommend candidates; c) Pluralism through procedures enabling effective cooperation with diverse societal groups, for example advisory committees, networks, consultations or public forums; or d) Pluralism through staff that are representative of the diverse segments of society. This is particularly relevant for single member NHRIs, such as an Ombudsperson.”[footnoteRef:4] The SCA notes that the Paris Principles require an NHRI to be independent from the government in its structure, composition, decision-making and method of operation. It must be constituted and empowered to consider and determine the strategic priorities and activities of the NHRI based solely on its determination of the human rights priorities in the country, free from political interference.[footnoteRef:5] [4:  G.O. 1.7 Ensuring pluralism of the NHRI, General Observations of the Sub-Committee on Accreditation, Adopted by the GANHRI Bureau at its Meeting held in Geneva, Switzerland, 6 March 2017.]  [5:  G.O. 1.9 Selection and appointment of the decision-making body of NHRIs, General Observations of the Sub-Committee on Accreditation, Adopted by the GANHRI Bureau at its Meeting held in Geneva, Switzerland, 6 March 2017.] 

The SCA through its General Observations made in 2013 has mentioned that “pluralism refers to broader representation of the national society”. This includes representation from civil society as well. Though NHRC’s founding law provides that two persons having knowledge and experience about human rights shall be appointed as its members, since its inception only one person fills this slot. And this appointment of advocate Jyotika Kalra, who has been mentioned above as an associate of the ruling political dispensation, has already become controversial. 
Sections 3 and 4 of the PHRA give the composition of the NHRC and the method of appointment of chairman and other members of the NHRC. Section 4(1) gives the composition of the Committee that appoints the members. The Committee, comprising of politicians also leads to the appointment of members based on political affiliations. Another problem with the requirement under the PHRA that only a Chief Justice of the Supreme Court can be appointed as Chairperson of the NHRC.[footnoteRef:6] As very eloquently put by the NGO Report on the Compliance with the Paris Principles by The National Human Rights Commission of India by All India Network of NGOs and Individuals working with National and State Human Rights Institutions (AiNNI),“Limiting the membership to those coming from the judiciary or have served in government, as what the enabling law of the NHRC does, effectively alienates and silences a large part of civil society that has worked in the human rights movement in India. Moreover, since the NHRC’s enabling law ensures that majority of its members should come from the judiciary, it inevitably would find it difficult to reach out to grassroots and local human rights defenders. Members of the judiciary, because of the nature of their work, would have difficulty appreciating the value of open consultation and cooperation with human rights defenders.”[footnoteRef:7] Evidently, there is no pluralistic representation. Furthermore, being the Chief Justice of India does not ensure that the Chairperson would have adequate knowledge in the field of human rights or the difficulties faced by vulnerable groups.  [6:  Section 3(2)(a), The Protection of Human Rights Act, 1993]  [7:  Chapter III, Composition, Appointment Process and Tenure, An NGO Report on the Compliance with the Paris Principles by The National Human Rights Commission of India by All India Network of NGOs and Individuals working with National and State Human Rights Institutions, 2011.] 

Currently, there is only one female member, other than the ‘deemed members’ from National Commission for Women, showing that there is a lack of female representation. Even after constant criticism over years, no change has been made in the PHRA with respect to appointments. Only six women have served as Judges in the Supreme Court of India since its inception in 1950 and currently only woman Judge (Justice Banumathi) presently serves in the Supreme Court and her retirement is due in the year 2020[footnoteRef:8]. As the elevation of Judges in the Supreme Court as the Chief Justice of India is according to their seniority, there are very less chances of Justice Banumathi to be elevated as the Chief Justice by the time of her retirement and thereby making her ineligible to be considered as a candidate for the appointment of Chairperson of NHRC if the present statute governing it continues to be in place. Hence, it is very unlikely for a woman to head the NHRC in the near future. [8:  http://supremecourt.gov.in/chief-justice-judges ] 

AiNNI in its submission to the SCA had mentioned about the lack of representation of religious and ethnic minorities in NHRC. Muslims being the largest minority in India with a population share of 14.23% is not represented in the country’s national human rights institution through a Member or a Chairperson. Same is the fact with tribal and Dalit communities in India who despite having a share of 8.6% and 16.6% respectively of the total population, are not represented in the NHRC[footnoteRef:9].  [9:  ANNI Report 2016] 

The SCA in its report concerning NHRC’s accreditation in November 2016 and its earlier reports in 2006 and 2011, had emphasised on the preponderance of judiciary in the NHRC. The SCA noted its concern that the qualification for the Chairperson, who needs to be a former Chief Justice of the Supreme Court “severely restricts the potential pool of candidates”[footnoteRef:10]. The SCA further stated that quasi-judicial function is only one of the ten functions of NHRC as mentioned in its founding law[footnoteRef:11]. The quasi-judicial function of NHRC should not be a justification for having the chairperson and two other members out of four members to be from the higher judiciary. Adequate amendments need to be made in the Protection of Human Rights Act, 1993, (PHRA) to ensure representation to all segments of society and various human rights expertise in NHRC. [10:  http://nhri.ohchr.org/EN/AboutUs/GANHRIAccreditation/Documents/SCA%20Final%20Report%20-%20Nov%202016%20-%20English.pdf ]  [11:  The Protection of Human Rights Act, 1993.] 

Indian civil society, since the establishment of NHRC in 1993, expressed grave concerns about non-representation of civil society in NHRC. The Government of India, despite repeated demands from the civil society and recommendations by the SCA, called for the NHRC appointment committee meeting on October 17, 2016, and recommended the appointment of Mr. Avinash Rai Khanna, National Vice-President of Bhartiya Janta Party (BJP – ruling party in India), as a member of the NHRC. Prima-facie which appears to be a political appointment was later withdrawn after protests and litigation. The Government of India again called for the NHRC appointment committee meeting on March 10, 2017, and recommended the appointment of Ms. Jyotika Kalra as a member of the NHRC. In both the appointment instances mentioned here, AiNNI is in possession of minutes of the appointment committee furnished by Ministry of Home Affairs. There is no reference to any other names considered for appointment or assessment of candidates’ human rights record. Ms. Kalra, an advocate by profession, is the first woman member in NHRC in past 13 years. She is closely associated to the Rashtriya Swayamsevak Sangh (RSS), BJP’s larger social body and associated with its legal wing – Adhivakta Parishad. Her appointment is therefore perceived to be political given her formal alliance with the ruling party and its associations, also given that no other names were considered for this post and she was appointed in a non-transparent manner. Ms. Kalra’s appointment was done in clear disregard of SCA’s recommendations in January 2017. 
Political Representatives in NHRC – ‘Deemed Members’
Chairpersons of other national commissions[footnoteRef:12] are deemed members of NHRC’s Full Commission and it has been argued by the NHRC that it contributes to the aspect of plurality and diversity in the NHRC. However, the deemed members seldom attend the Full Commission meetings as stated out in last year’s ANNI report. The SCA had also noticed that the ‘deemed members’ rarely attend the Full Commission meetings of NHRC and that this practice of the NHRC is not sufficient to ensure plurality in the Commission. [12:  PHRA Section 3(3) states that “The Chairperson of the National Commission for Minorities, the National Commission for the Scheduled Castes, the National Commission for the Scheduled Tribes and the National Commission for Women shall be deemed to be Members of the Commission for the discharge of functions specified in clauses (b) to (j) of section 12”. ] 

As on July 5, 2017, the Chairperson of National Commission for Minorities is Mr. Syed Ghayoor Hasan Rizvi (appointed in May 2017) – former General Secretary of BJP’s minority wing; the Chairperson of the National Commission for the Scheduled Castes is Prof. Ram Shankar Katheria (appointed in May 2017) – an elected representative in Parliament from Agra constituency as a BJP candidate; the Chairperson of the National Commission for the Scheduled Tribes is Mr. Nand Kumar Sai (appointed in February 2017) – a nominated representative in Parliament from the state of Chhattisgarh as a BJP candidate and former elected representative in Parliament from Raigarh constituency as a BJP candidate, the Chairperson of National Commission for Women is Lalitha Kumaramangalam (appointed in September 2014) – member of BJP who unsuccessfully contested parliament elections in 2004 and 2009 as a BJP candidate. 
The SCA in its accreditation reports of NHRC, in January 2017, noted that “the Paris Principles require an NHRI to be independent from government in its structure, composition, decision-making and method of operation. It must be constituted and empowered to consider and determine the strategic priorities and activities of the NHRI based solely on its determination of the human rights priorities in the country, free from political interference.”
The SCA had expressed its concern that the ‘deemed members’ have voting rights in NHRC’s Full Commission meetings and hence having a political representative intrudes with the independence of the NHRC and is against the Paris Principles. In its report, the SCA had categorically stated that “…government representatives and members of parliament should not be members of, nor participate in, the decision-making organs of an NHRI”. However, categorically ignoring this specific recommendation of the SCA of January 2017, chairpersons and members of National Commissions of Minorities, Scheduled Castes and Scheduled Tribes were all appointed thereafter and presently hold positions as ‘deemed member’ of the NHRC. It is pertinent to note here that in February 2016, Mr. Katheria, the present Chairperson of National Commission for the Scheduled Castes, who was then a Union Minister of State, had allegedly made hate speeches[footnoteRef:13] and thereby was accused of inciting communal tensions in the state of Uttar Pradesh. He was later dropped from the Cabinet. The Chairperson of the National Commission for Women, a member of the BJP, was however appointed prior to the SCA recommendation of January 2017.  [13:  http://indianexpress.com/article/india/india-news-india/muslims-warned-of-final-battle-at-sangh-meet-mos-katheria-says-weve-to-show-our-strength/ ] 

The NHRC expressed concerns and reported to the SCA during November 2016 accreditation that the Chairperson of the National Commission for Scheduled Castes is a Member of Parliament, and that this individual has voting rights in the full statutory commission. At the time of NHRC’s reporting, the Chairperson of the said commission was appointed by the previous government. This partial reporting on political appointments raise concerns as it conveniently did not mention about other national commissions who are also political appointees and appointed by the current government. Thus the Full Commission which comprises five full time members and four Deemed Members, now on the whole comprises of five members – the majority in the Full Commission who are members and even functionaries of the ruling BJP party.
As mentioned in the above sections, in October 2016, there were reports in wide sections of mainstream media that Mr. Avinash Rai Khanna is appointed as the Member of NHRC[footnoteRef:14]. Mr. Khanna is the Vice-President of BJP, the ruling party in India. Immediately after these reports, there were numerous voices of concerns from among the civil society organisations[footnoteRef:15], political parties against the appointment of a politician as the Member of NHRC. A public interest litigation was filed in the Supreme Court of India on this matter after which the government pulled back its decision to appoint Mr. Khanna as the Member. The Ministry of Home Affairs in an official statement informed the Supreme Court that Mr. Khanna has expressed in unwillingness to work as the Member of NHRC due to personal reasons[footnoteRef:16]. [14:  https://thewire.in/78184/nhrc-centre-politician/ ]  [15:  https://scroll.in/article/821152/why-human-rights-groups-do-not-want-an-active-politician-on-the-national-human-rights-commission ]  [16:  http://www.livelaw.in/sc-dismisses-challenge-nhrc-selection-bjp-vice-president-avinash-rai-khanna-withdraws-candidature-read-order/ ] 

The concerns over transparency are also related to the functioning of the NHRC. There are various cases in which NHRC takes suo motu cognizance or complaints are made to the NHRC and after asking for reports from the state police, there are no records of what happened in the case. The website is very hard to use. Without the complaint number, search criteria is inadequate, and the status of a case cannot be accessed by the public. The NHRC makes its cases public very rarely.
 Engagement with the Civil Society
The SCA recommends that NHRIs should develop, formalize and maintain regular, constructive and systematic working relationships with other domestic institutions and actors established for the promotion and protection of human rights. Interaction may include the sharing of knowledge, such as research studies, best practices, training programmes, statistical information and data, and general information on its activities as their expertise could be extremely valuable in dealing with vulnerable groups. A working relationship with human rights NGOs is especially important to improve accessibility as the NGOs are likely to have closer relations with vulnerable groups due to their more extensive network and are almost always likely to be closer to the ground.[footnoteRef:17] There has been very little initiative from the side of the NHRC to encourage NGOs working in different states and concentrating on certain vulnerable groups. The NHRC rarely works in tandem with any human rights organisation to identify problems and give recommendations to the government. [17: G.O. 1.5 Cooperation with other human rights bodies, General Observations of the Sub-Committee on Accreditation, Adopted by the GANHRI Bureau at its Meeting held in Geneva, Switzerland, 6 March 2017.] 

In its report to the SCA, the NHRC had highlighted that the presence of core groups in which civil society organisations and activists are represented has ensured the compliance of Paris Principles in the Commission. But the stark reality is that, these mechanisms do not function effectively and hence the interaction between NHRC and the civil society is very minimal. Concerning the same, NHRC’s NGO Core Group met twice after the SCA report in January 2017. Apart from two core group meetings, there is very minimalistic interactions between civil society and NHRC. Civil society members, only selected by the state governments, are invited to NHRC’s camp sittings as can be made out from a few camp sittings NHRC had recently, for example in Assam. However, despite being very active as a large membership network of groups working with HRIs, AiNNI has not been invited by NHRC for any interaction so far. 

It is also to be mentioned that the NHRC NGO core group met on August 9, 2016, chaired by Justice Dattu, who acknowledged in his welcome address that the meeting was being convened after a period of three years.[footnoteRef:18] He also assured the members gathered for the same that henceforth the meetings would be held twice a year. However, within a few weeks of the same, on September 23, 2016, the said NGOs core group of the NHRC was re-constituted with no reference to the previous members.[footnoteRef:19] [18:  http://nhrc.nic.in/Documents/Minutes_of_the_meeting_of_Core_Group_of_NGOs_held_on_09_08_2016.pdf]  [19:  http://nhrc.nic.in/Documents/CoreGroupofNGO_23092016.pdf] 

Annual Reports
SCA recommends that NHRIs publish annual, special and thematic reports. They serve to highlight key national human rights concerns and provide means by which these bodies can make recommendations to, and monitor respect for, human rights by public authorities. Section 20 of the PHRA provides this and sub-section (2) states that these reports are to be tabled by the Central Government in the Parliament along with a memorandum of action taken or proposed to be taken on the recommendations of the Commission and the reasons for non-acceptance of the recommendations, if any. Since the annual report of 2011-2012, NHRC has not published any annual reports. SCA in its report in January 2017 noted the concerns regarding the non-publication of annual reports. The annual report for the year 2016-17 is also not made public. There is no information available in the public domain indicating that NHRC has requested the Government of India to table the report in Parliament.
With respect to special reports and recommendations, there have been none, other than a documentation of visits to various prisons and the condition of the prisoners,[footnoteRef:20] mental hospitals,[footnoteRef:21] juvenile/vagrant homes[footnoteRef:22] and programmes on human rights awareness[footnoteRef:23]. Since 2010, none of the guidelines given by NHRC have been amended or updated and no new guidelines or recommendations to the government on any subject have been made.[footnoteRef:24] [20: http://nhrc.nic.in/Reports_prison.htm (last accessed on 23rdJune, 2017 at 4pm).]  [21: http://nhrc.nic.in/Reports_mental.htm(last accessed on 23rdJune, 2017 at 4pm).]  [22: http://nhrc.nic.in/Reports_juvenile_vagrant.htm(last accessed on 23rdJune, 2017 at 4pm).]  [23: http://nhrc.nic.in/HR_Awareness.htm(last accessed on 23rdJune, 2017 at 4pm).]  [24: http://nhrc.nic.in/nhrc.htm(last accessed on 23rdJune, 2017 at 4pm).] 


Appointment of Staff
The lack of independence of the Commission is also witnessed in the composition of its members and staff. As the AiNNI shadow report highlights, the PHRA has rigid criteria for membership to the Commission, that prioritize perceptions of prestige over competence, passion, or experience in the field of human rights[footnoteRef:25].  Section 3(2)[footnoteRef:26] of the PHRA requires that three of the five members of a human rights commission must be former judges but does not specify whether these judges should have a proven record of human rights activism or expertise or qualifications in the area[footnoteRef:27].  [25:  An NGO report on the Compliance with the Paris Principles by the National Human Rights Commission of India, All India Network of NGOs and Individuals working with National and State Human Rights Institutions (AiNNI), April 2011. Available at http://www.peopleswatch.org/dm-documents/HRD/NGO%20Report_Paris%20Principles_NHRC_India.pdf (last accessed on 23rd June, 2017 at 5 pm)]  [26:  Section3 (2): The Commission shall consist of:
(a) a Chairperson who has been a Chief Justice of the Supreme Court;
(b) one Member who is or has been, a Judge of the Supreme Court;
(c) one Member who is, or has been, the Chief Justice of a High Court;
(d) two Members to be appointed from amongst persons having knowledge of, or practical experience in, matters relating to human rights.]  [27: Insights into Editorial: NHRC a toothless tiger: Panel Chief, June 2, 2016. Available at http://www.insightsonindia.com/2016/06/02/insights-editorial-nhrc-toothless-tiger-panel-chief/ (last accessed on 23rd June, 2017 at 5 pm)] 

Section 11 of the PHRA relates to the staffing of the NHRC. As per the General Observations of the SCA, adopted by the GANHRI Bureau in March, 2017, where the members and staff of NHRIs are representative of a society’s social, ethnic, religious and geographic diversity, the public are more likely to have confidence that the NHRI will understand and be more responsive to its specific needs[footnoteRef:28]. However, the PHRA, 1993 does not provide any breakdown of staff which indicates adequate minority, gender or disabled population representation and thus, the NHRC does not have fair and equal means of representation in terms of gender, religious minority groups and disabled populations[footnoteRef:29].  The GANHRI sub-committee report has criticized the current selection process in the NHRC and stated that of its 468 staff, only 92 (20%) were women[footnoteRef:30]. [28: General Observations of the Sub-Committee on Accreditation, Global Alliance Of National Human Rights Institutions (GANHRI), Available at http://nhri.ohchr.org/EN/AboutUs/GANHRIAccreditation/General%20Observations%201/GeneralObservations_adopted%2006.03.2017_EN.pdf(last accessed on 23rd June, 2017 at 5 pm)]  [29: Supra n.14.]  [30:  Neeraj Chauhan, NHRC chief plays down UN body’s posers, The Times of India, February 13, 2017. Available at http://timesofindia.indiatimes.com/india/nhrc-chief-plays-down-un-bodys-posers/articleshow/57117018.cms . (last accessed on 23rd June, 2017 at 5 pm) See also, https://www.pressreader.com/india/the-times-of-india-new-delhi-edition/20170213/281947427599915 (last accessed on 23rd June, 2017 at 5 pm)] 

More so, as stated above in Section 11 of the PHRA, the Government is responsible for staffing the Commission and the staff members are largely deputed temporarily to the NHRC from different government departments[footnoteRef:31]. [31:  Mandeep Tiwana, Needed: More Effective Human Rights Commissions in India, CHRI. Available at http://www.humanrightsinitiative.org/publications/nl/articles/india/needed_more_effective_hr_comm_india.pdf (last accessed on 23rd June, 2017 at 5 pm)] 

Needless to say, the NHRC also employs police officers to investigate complaints, which creates a real or perceived conflict of interest in cases of abuse committed by police and impacts the ability of the victims to access justice[footnoteRef:32]. These police officers are on deputation to the NHRC and are nor permanent employees of the NHRC. As such, their primary loyalty is to their parent police departments. What is even more worrying is the large number of Intelligence Bureau staff deputed to the NHRC. These officers are not answerable to anyone and have no expertise in the field of human rights. [32: Why the Global Alliance of National Human Rights Institutions Has Deferred the Re-accreditation of India’s National Human Rights Commission, GAHRI. February 22, 2017. Available at: http://www.caravanmagazine.in/vantage/why-ganhri-deferred-the-reaccreditation-of-nhrc#sthash.Y37d5tq5.dpuf(last accessed on 23rd June, 2017 at 5 pm)] 

Though the PHRA stipulates that the Commission may appoint such other “administrative, technical and scientific staff” as it may consider necessary, its choices are limited because the Government determines the salaries of all staff members[footnoteRef:33]. There is no statutory requirement to include as staff members, academics, representatives of NGOs or other organizations or members of civil society that have significantly contributed towards enhancement of human rights. Many social and human rights activists have the knowledge and practical experience of contemporary trends in the human rights movement and can greatly contribute towards the working of the Commission.  [33: India: No defence for retention of death penalty, Asian Centre for Human Rights, November 2015. Available at http://www.achrweb.org/reports/india/India-No-defence-for-retention-of-death-penalty.pdf. (last accessed on 23rd June, 2017 at 7 pm) See also, A.G Noorani, Human Rights, the Commission’s Powers, The Statesman[India], 22 August, 1997] 

NHRC on its comments to AiNNI has defended its stand on the composition of its members and staff by saying that Governments are less likely to question directives passed after a quasi-judicial process when they know that the NHRC has on it three Members who have held the highest judicial offices[footnoteRef:34]. This proposition again rests on flimsy grounds since as per the data shared by the Government, close to half of the cases recommended by the NHRC for monetary relief are still pending since 2013-14[footnoteRef:35] and the Commission has itself gone on record to ask for more teeth for implementing its recommendations. [34: India opposes UN resolution for moratorium on death penalty, The Times of India. Updated: Nov 19, 2016. Available at http://timesofindia.indiatimes.com/india/India-opposes-UN-resolution-for-moratorium-on-death-penalty/articleshow/55512844.cms. (last accessed on 23rd June, 2017 at 7 pm)]  [35:  Rakesh Dubbudu, Close to half the NHRC Compensation Orders are not complied with, January 21, 2017. Available at https://factly.in/46-cases-recommended-nhrc-compensation-still-pending/ (last accessed on 23rd June, 2017 at 7 pm)See also, Ministry of Home Affairs, Lok Sabha Unstarred Question No.2743. Available at http://164.100.47.190/loksabhaquestions/annex/9/AU2743.pdf (last accessed on 23rd June, 2017 at 8 pm)] 

The Paris Principles strictly require an NHRI to be independent from government in its structure, composition, decision-making and method of operation. In a move that clearly violated the Paris Principles of political autonomy, the ruling Bharatiya Janta Party (BJP) Vice- President Avinash Rai Khanna was to be appointed as a member of the NHRC with a high-level selection panel headed by the Prime Minister clearing his name[footnoteRef:36]. Subsequently, a petition was filed in the Supreme Court to challenge his appointment under Section 24 (3) of the PHRA and Articles 14 and 21 of the Constitution as he had been a member of Punjab Human Rights Commission[footnoteRef:37]. As there was much public outcry fearing greater public embarrassment to himself his party and the government, Mr. Khanna finally recused himself from  the appointment.  [36: Avinash Rai Khanna to be appointed NHRC member, Updated: November 06, 2016. Hindustan Times. Available at http://www.hindustantimes.com/india-news/avinash-rai-khanna-to-be-appointed-nhrc-member/story-b4s4tro6wR6WXX7Zs4mNnK.html.(last accessed on 25th June, 2017 at 10 am) See also, BJP Vice-President to be Appointed As NHRC Member, November 06, 2016. Available at https://thewire.in/78184/nhrc-centre-politician/ (last accessed on 25th June, 2017 at 10 am) ]  [37:  Harpreet Kaur, NHRC row: Ex-MP Avinash Rai Khanna ‘rejoins’ BJP, Hindustan Times. December 17, 2016. Available at http://www.hindustantimes.com/punjab/nhrc-row-ex-mp-avinash-rai-khanna-rejoins-bjp/story-ZbPo9NxO9TX9KAUBhxPlhL.html (last accessed on 25th June, 2017 at 10 am)] 

The SCA in its accreditation reports of NHRC, in January 2017, stated the following regarding appointment of police officers in NHRC:
“In October 2006 and May 2011, the SCA emphasized that a fundamental requirement of the Paris Principles is that an NHRI is, and is perceived to be, able to operate independent of government interference. Where an NHRI’s staff members are seconded from the public service, and in particular where this includes those at the highest level in the NHRI, it brings into question its capacity to function independently.

Also in May 2011, the SCA expressed its concern about the practice of having police officers and former police officers involved in the investigation of human rights violations, particularly in circumstances where the alleged perpetrators are the police. It noted that this practice has adverse implications for the actual and perceived independence of the NHRCI.”
The SCA had recommended NHRC to consider policy options to address the perceived independence issue created by having former police officers investigate complaints, for example, by providing for civilian oversight of these activities. 
Disregarding the recommendations made by SCA, on February 1, 2017, Mr. P.V.K. Reddy was appointed as the Director General (Investigation) of the NHRC[footnoteRef:38] pursuant to an order of the Supreme Court of India[footnoteRef:39] dated January 23, 2017. Mr. Reddy was a police officer prior to his appointment in the NHRC and was serving as the Special Director General in Central Reserve Police Force (CRPF), which is the largest para-military organisation in India. It is important to note that there are several complaints on human rights violations by security personnel including that of members of CRPF pending before the Chhattisgarh High Court[footnoteRef:40], other Indian courts and in the NHRC. By appointing an officer from the CRPF as the chief of its investigation wing, NHRC’s credibility comes under serious questioning. Mr. Reddy completed his term of service in three months of his appointment in April 2017 and as of July 5, 2017, this post continues to be vacant. As mentioned in the last ANNI report, the Director General (Investigation) prior to Mr. Reddy demitted the office in September 2014 and Mr. Reddy only joined in February 2017.  [38:  http://pib.nic.in/newsite/PrintRelease.aspx?relid=157887 ]  [39:  ]  [40:  https://thewire.in/109760/after-nhrc-report-chhattisgarh-high-court-pulls-up-security-forces-for-sexual-violence-in-bastar/ ] 

Mr. Reddy was appointed only after the Supreme Court of India has directed the Government of India to fill the vacancies in NHRC without any delay while hearing a public interest litigation. Observing its displeasure over long-lying vacancies in NHRC since 2014, the apex court had ordered in February 2017 to appoint the Director General (Investigation)[footnoteRef:41] within one week. [41:  http://www.thehindu.com/news/national/Appoint-NHRC-DG-within-a-week-SC-tells-Centre/article17081500.ece ] 

Regarding the appointment of the Secretary General, the SCA in November 2016 noted that, in the past five years, the position has been held by a variety of people and has been vacant for a substantial period of time. As this position is seconded from the public service (government service), and in particular where this includes those at the highest level in the NHRC, it brings into question its capacity to function independently. In the light of the above, SCA had recommended that the Secretary General should be recruited through an open, merit-based selection process. 
As on July 5, 2017, the post remains vacant after the retirement of Mr. S.N. Mohanty in June 2017. It is not available in public knowledge that the NHRC has taken steps to adhere to SCA recommendations to appoint a Secretary General through an open process and the same stands for the Director General of Investigation too.
Financial Autonomy
Section B.2 of the Paris Principles addresses the requirement for NHRIs to be adequately funded as a guarantee of their independence. The purpose of such funding and a definition of what it entails is stated as follows: “The national institution shall have an infrastructure which is suited to the smooth conduct of its activities, in particular, adequate funding. The purpose of this funding should be to enable it to have its own staff and premises, in order to be independent of the Government and not be subject to financial control which might affect its independence.”[footnoteRef:42] [42: Principles relating to the Status of National Institutions (The Paris Principles)
Adopted by General Assembly resolution 48/134 of 20 December 1993] 

The NHRC functions by utilizing the sum of money paid to the Commission by way of grants by the Central Government under Section 32 of the PHRA. Similarly, a SHRC functions by utilizing the sums of money paid to the State Commissions by way of grants by the State Government. In a Conference of NHRC and SHRCs in 2015, the then Acting Chairperson Justice Cyriac Joseph in his Presidential Address stated that “unless the Government sanctions the necessary infrastructure and provides sufficient grants to the Commission it cannot function properly or efficiently.[footnoteRef:43]” Justice Joseph also called for the attention of the State Government regarding the real grievances faced by State Human Rights Commissions about lack of infrastructure which is impeding their effective functioning. In addition to that, the government sharply cut the annual allocation of funds for the 2010-2011 financial year by 20 percent, granting only 18 Crores[footnoteRef:44] INR (USD $3,829,771) of the requested 24.10 Crores INR (USD $5,127,655) to the NHRC[footnoteRef:45].Thus, the NHRC’s contention that it enjoys complete financial independence with regard to its budget and is under no Governmental pressure is disingenuous. The budget, once formulated, is sent to the Ministry of Home Affairs for inclusion in the “Demand for Grant” of the budget document and is then placed by the Ministry before the Parliament along with the Union Budget. It is only upon approval from the Parliament that the funds are granted by the Ministry of Home Affairs. As independence of an organization is closely linked to its appointment procedure and budgets, the governments control over NHRC’s funding casts a huge shadow over its financial autonomy.  [43:  Conference of NHRC And SHRCs – 2015, Presidential Address by Justice Cyriac Joseph, Acting Chairperson, NHRC. Available at http://nhrc.nic.in/Documents/speech_acting_CP_NHRC_SHRC_Meeting_18092015.pdf  (last accessed on 25th June, 2017 at 10 am) ]  [44:  A crore is 10 million]  [45:  NHRC budget slashed by 20% for 2010-2011, December 12, 2013. Available at http://www.igovernment.in/articles/31180/nhrc-budget-slashed-by-20-for-2010-11(last accessed on 25th June, 2017 at 10 am) ] 

As recommended by SAHRDC in its report titled Judgement Reserved: The Case of the National Human Rights Commission of India, funding decisions should be entrusted to a non-partisan parliamentary body, or the Commission should have an adequate and independent budget drawn directly from the Consolidated Fund of India[footnoteRef:46]. The Election Commission, for instance, has an independent budget finalized directly in consultation between the Commission and the Finance Ministry of the Union Government which helps it function without any undue governmental influence as far as finances are concerned.  [46:  Judgement Reserved: The Case of the National Human Rights Commission of India, South Asian Human Rights Documentation Centre, pp 23, September 2001.] 

Section 3(5) of the PHRA categorically states that the Commission may, with the previous approval of the Central Government, establish offices at other places in India. The NHRC however, in a very feeble attempt to save its depleting reputation, when questioned on the lack of accessibility in the AiNNi shadow report, stated that “it is not a question of lack of resources but that there was no provision to establish regional offices of NHRC, India in the PHRA itself”[footnoteRef:47]. This is factually not only incorrect but also absurd and disparaging.  [47:  NHRC, India Comments on AINNI Report, Available at http://nhrc.nic.in/Documents/Reports/NHRC_Comments_on_AiNNI_Report.pdf] 

PART II
The complaint handling mechanism of NHRC is not effective and suffers with inordinate delays. Section 17 of PHRA empowers the NHRC to conduct its own investigation in cases where the authorities of Central Government or State Government do not respond within the stipulated time. But this provision has been seldom used by the NRHC.
In 2015, the High Court of Allahabad in a landmark judgment ruled that the recommendations made by NHRC cannot be ignored as mere ‘opinion or suggestion’ and be allowed to be disregarded with impunity[footnoteRef:48]. The High Court also emphasised the importance of NHRC and its role in ‘better protection of human rights’ and observed that Section 18 of the PHRA allows NHRC to approach the Supreme Court or High Courts to ask for orders or direction upon completion of its own enquiry into incidents of human rights violation.  [48:  http://www.livelaw.in/human-rights-commission-orders-not-merely-recommendatory-state-duty-bound-comply-allahabad-hc/ ] 

The year 2016 had witnessed large number of incidents of human rights violations including systemic attack on fundamental freedoms enshrined in the Constitution of India[footnoteRef:49]. But not even in a single case, during this period, did the NHRC approach the courts for upholding the human rights nor did it make itself a party to any of the ongoing cases of human rights violations. Rather it has confined itself to another bureaucratic set-up without trying out any alternative or innovative ways to ensure justice to the victims of human rights violations nor to proactively protect the fundamental rights of the citizens. [49:  https://www.hrw.org/world-report/2017/country-chapters/india ] 

The SCA in its accreditation reports of NHRC, in January 2017, stated that NHRC should ensure that complaints are dealt with fairly, transparently, efficiently, expeditiously, and with consistency. In order to do so, a NHRC should: 
· ensure that its facilities, staff, and its practices and procedures, facilitate access by those who allege their rights have been violated and their representatives; and 
· ensure that its complaint handling procedures are contained in written guidelines, and that these are publicly available. 

The concerns expressed in last ANNI report continue to remain. There are significant delays and police officers are constantly used to investigate complaints, including those against the police. There is an over reliance on the state system, mostly on those against whom the complaint is lodged in the NHRC. 
The complaints regarding the violations of rights of HRDs are also handled in the same manner as other complaints sent to the NHRC even though there is National Focal Point for HRDs at the NHRC. On the instances of false cases being filed on HRDs, the NHRC has never exercised its powers in Section 12 and intervened on behalf of the HRDs, despite several written requests. NRHC has repeatedly mentioned about the large number of cases it has to deal with. It is pertinent to mention here that every single petition with regard to a specific case of human rights violation is numbered separately but heard only after clubbing many complaints together. Since NHRC accepts complaints from multiple sources and later clubs them together, the number of complaints dealt by the Commission is not a true reflection of the instances it has intervened into. A closer look at these cases will also reveal that a larger number of these cases are either dismissed inlimni or transferred to State Human Rights Commissions after closing the case at the NHRC’s end. 
The NHRC should be more proactive while corresponding with the government authorities, given the inordinate delay in its communication with government authorities. While asking for action taken reports or status of any incident, the NHRC  should mention about strict compliance with the time given to reply to their response. Though the NHRC has powers to issue summons to government officials or approach the Supreme Court or High Court, this power has not been well used. 
A study of the NHRC recommendations, collated from its monthly newsletters for the year 2016 and January-April 2017, reveals that of the total 317 recommendations were made in 2016, 122 cases [38.48%] are treated as closed with its recommendations having been carried out. In five of these cases the pendency before the NHRC was for seven years; in three cases for six years; in nine cases for five years; in 19 cases for four year; in 33 cases for three years. Out of the 376 cases where compliance has been reported for 2016, in only 144 cases were the compliance made within one year.[footnoteRef:50] [50:  http://ainni.in/wp-content/uploads/2017/07/AiNNI-study-of-recommendations-and-their-compliance-as-reported-with-NHRC-Monthly-Newsletter-for-the-period-of-Jan16-April17.pdf ] 

Recent Cases of Human Rights Violations and the Role of NHRC
Extra-judicial Killings
The NHRC gave non-binding guidelines on procedure and conduct in cases of encounter deaths in 1997. These were subsequently amended in 2003 and 2010.[footnoteRef:51] According to these guidelines, every state is to report any cases of extra-judicial killings within 48 hours to the NHRC. Furthermore, the NHRC recommended that the Criminal Investigations Department is to investigate in cases of encounters but most states do not follow these non-binding guidelines and conduct perfunctory departmental investigations.[footnoteRef:52] Since 2010 till 2014, almost 700 cases of extra-judicial killings have been reported[footnoteRef:53] and the NHRC’s role in most of these cases has been minimal, at best. In December 2012, the NHRC told the Supreme Court it had received 1,671 complaints of extrajudicial killings in the previous five years.[footnoteRef:54] Following his 2012 visit to India, the UN Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Mr. Christof Heyns, stressed the need to end impunity and bring perpetrators promptly to justice.[footnoteRef:55] In the record of discussion between NHRC and UN Special Rapporteur, the NHRC’s members downplayed the problem and assured the Special Rapporteur that extra-judicial killings are not as common as they are made out to be.[footnoteRef:56] Since then, neither have there been any reports on this issue nor has the NHRC recommended any further guidelines. The government keeps postponing police reforms every year and there has been no step from the NHRC to recommend these reforms urgently. The Supreme Court of India has been dilatory in having early hearings on the challenge preferred by the Andhra Pradesh Police Association to the five member bench decision of the Hyderabad High Court making it mandatory for the filing of FIRs in each case of extra judicial executions. More importantly, the court stated that the police were not authorised to file closure reports without judicial scrutiny.[footnoteRef:57] [51: Available at, http://nhrc.nic.in/Documents/CasesOfEncounterDeaths.pdf (last accessed on 19th June, 2017 at 5pm).]  [52:  US Department of State’s India 2013 Human Rights Report, p.2, available at https://www.state.gov/documents/organization/220604.pdf(last accessed on 19th June, 2017 at 5pm).]  [53:  Refer to NHRC’s Annual Reports from 2010-2013 and Rajya Sabha-Unstarred question no.3733 On the 13thAugust, 2014 answered by the Ministry of Home.]  [54: Extra Judicial Execution Victim Families Association (EEVFAM) & Anr.  v Union of India, Writ Petition (Criminal) No.129 of 2012, Decided on 8thJuly, 2016,¶ 52.]  [55: https://www.hrw.org/world-report/2014/country-chapters/india(last accessed on 19th June, 2017 at 5pm)]  [56: Record of Discussion of the Interaction between NHRC, India and the UN Special Rapporteur on Extrajudicial, Summary or Arbitrary executions held on 22.03.2012. Available at, http://nhrc.nic.in/Documents/Reports/Record%20Note-%20UN%20Spl.Rapporteur%20on%20Extra-Judicial%20Powers.pdf(last accessed on 19th June, 2017 at 5pm).]  [57:   (2009) 2 ALD 1] 

The cases below are some of the most major cases on encounter deaths in the past five years. They highlight the human rights violations by police and armed forces and the NHRC’s role in the cases.
· Violent protests erupted in July, 2016 in Jammu and Kashmir after the killing of Burhan Wani and two other Hizbul-Mujahedin militants in an armed exchange with government forces. In all, over 90 protesters and two police officers were killed, and hundreds of others were injured. The Central Reserve Police Force (CRPF)[footnoteRef:58]  and the government defended the use of shotguns that fired pellets and resulted in hundreds of eye injuries. The NHRC told the UN Human Rights Council (UNHRC) that use of pellet guns during the turmoil in Kashmir Valley was “controversial” and defended the use of pellet guns stating that the human rights of the CRPF officers were also in question as the protesters were pelting stones at them, [footnoteRef:59] instead of recommending an alternative to the government to the use of pellet guns and citing that the international standards are being violated.[footnoteRef:60] [58:  An armed police force under the control of the Union Home Ministry.]  [59: http://www.greaterkashmir.com/news/front-page/use-of-pellet-guns-controversial-says-nhrc/248334.html (last accessed on 19th June, 2017 at 5pm)]  [60:  Refer to General Provisions of Basic Principles on the Use of Force and Firearms by Law Enforcement Officials] 

· Extra Judicial Execution Victim Families Association (EEVFAM) & Anr v. Union of India[footnoteRef:61]- The petitioners compiled 1528 cases of alleged extra-judicial executions carried out by the police and security forces in Manipur in the last 20 years. There were no indications or criminal records to show in most cases that the persons killed were terrorists or militants. The questions before the court were whether Manipur police and the armed forces were using excessive force and was the retaliatory force permissible in law on the ground that the victims were ‘enemy’ as defined in Section 3(x) of the Army Act?[footnoteRef:62] The court looked into S.4(a) of the Armed Forced (Special Powers) Act, 1958 which allows armed forces to use force “in the disturbed area prohibiting the assembly of five or more persons or the carrying of weapons or of things capable of being used as weapons or of fire-arms, ammunition or explosive substances” and reached the conclusion that only in such situations can death be caused and this provision also does not allow excessive force to be used. The court also referred to the case of PUCL v. Union of India[footnoteRef:63]and held that “there can be no doubt about it, that in view of the consistent opinion expressed by this Court, that an allegation or complaint of absence of a reasonable connection between an official act and use of excessive force or retaliatory force will not be countenanced and an allegation of this nature would always require to be met regardless of whether the State is concerned with a dreaded criminal or a militant, terrorist or insurgent. It must also be held that to provide assurance to the people, such an allegation must be thoroughly enquired into.”[footnoteRef:64] [61:  Writ Petition (Criminal) No.129 of 2012, Decided on 8thJuly, 2016.]  [62: Supra n.38, ¶ 117.]  [63: (1997) 3 SCC 433.]  [64: Supra n.38, ¶ 135.] 

The court ordered NHRC to conduct enquiries and investigations in all the 1528 cases and the cases would proceed from there. The petitioners referred to the NHRC as toothless tigers, which has not found any human rights violations in cases filed by the State of Manipur.[footnoteRef:65] In the submissions made by Senior Advocate Gopal Subramaniam on behalf of NHRC, he states that the Protection of Human Rights Act, 1993 must be amended to give the NHRC the power to prosecute delinquent officers, make the recommendations by it enforceable and binding under Section 12 of the PHRA, and even stated that there is a shortage of trained staff. Furthermore, the guidelines issued by NHRC on the procedure to be followed by the State governments in cases of encounter deaths and the requirement of magisterial enquiry are generally never complied with.[footnoteRef:66] The NHRC is not even empowered to conduct investigations in cases involving armed forces. Only the Central government can order enquiries. NHRC can only give recommendations, which are non-binding. The court asked the Union of India to consider the recommendations. Some of the recommendations were also inspired by the 2000 Ahmadi Committee report[footnoteRef:67]. But recommendations to empower NHRC are not enough. The institution has various powers under the current PHRA like taking suo motu cognizance[footnoteRef:68] of cases and intervention in cases of human rights violations in courts but these powers are rarely used by the NHRC in such cases. [65: Supra n.38, ¶ 38.]  [66: Supra n.38, ¶ 45-¶ 50.]  [67:  Refer to NHRC’s Annual Report 1999-2000, Part IV(B), available at http://nhrc.nic.in/ar99_00.htm#IV (last accessed on 20thJune, 2017 at 6pm).]  [68:  Section 12(a), Protection of Human Rights Act, 1993.] 

· In August, 2016 security forces killed a 19-year old in Bastar region in Chhattisgarh in what activists alleged was an extrajudicial killing.[footnoteRef:69]There is no record of any investigation or suo motu cognizance being taken by the NHRC. In fact, there is no information available on whether at least an internal enquiry was conducted or not.  [69: http://www.hindustantimes.com/india-news/chhattisgarh-under-trial-tribal-killed-in-fake-encounter-in-bastar/story-Bjz2kYt5dOLEy5Qv4yAL0N.html (last accessed on 20thJune, 2017 at 7pm)] 

· In July, 2016, security forces in Odisha killed five tribal villagers, including a 2-year-old child, claiming they were killed in crossfire during anti-Maoist operations, an assertion disputed by the National Commission of Scheduled Tribes. A Joint Fact-Finding and Representatives Team looked into the matter.[footnoteRef:70] Once again, there is no record of NHRC helping in the investigation or taking up the matter. [70: http://www.indiaresists.com/adivasis-odisha-killed-cold-bloodedly-police-fact-finding-report-pictures/(last accessed on 20thJune, 2017 at 7pm)] 

· The Armed Forces (Special Powers) Act, 1958 was revoked in the state of Tripura in May, 2015 but continued to be in operation in other North-Eastern states and Jammu and Kashmir, despite criticism by human rights groups. NHRC has not given any recommendations or conducted a survey, either to prove that the insurgency and internal conflict have been resolved, or that it is at minimal levels. It has further not given any recommendations with respect to the repeal or continuance of this draconian law.
· In July 2013, the Central Bureau of Investigation filed charges against policemen responsible for the 2004 killing of Ishrat Jahan, a young student, and three others in a faked armed encounter. In 2014 and 2015, several police officials were reinstated in Gujarat despite having been implicated in the alleged encounter, raising concerns about the government’s commitment to police accountability. The matter was highlighted by various newspaper articles like Two Circles[footnoteRef:71] and The Wire[footnoteRef:72] and was even reported in the Human Rights Watch 2016 report[footnoteRef:73], but there was no action by NHRC. NHRC in its monthly newsletter gives a list of cases that it has taken suo motu cognizance in, but there is no record of NHRC taking any step against the reinstatement or asking Gujarat government to give justification for this step.  [71: http://twocircles.net/2014aug31/1409463006.html(last accessed on 20thJune, 2017 at 6pm)]  [72: https://thewire.in/23407/the-second-killing-of-ishrat-jahan/(last accessed on 20thJune, 2017 at 6pm)]  [73: https://www.hrw.org/world-report/2016/country-chapters/india(last accessed on 20thJune, 2017 at 6pm)] 

Women and Child Rights
· Safety and security of women continues to remain a problem. According to the data provided by the National Crimes Record Bureau, the number of rapes reported have gone up from 24,206 in 2011 to 34,651 in 2015.[footnoteRef:74] The stories of molestation and rape are becoming more and more common but the even more distressing issue is that even now, there are many women who do not report these incidences, especially women from minority groups. According to the Human Rights Watch Reports on India in the past five years, women and girls with disabilities and women belonging to scheduled castes and scheduled tribes are the most disadvantaged in accessing justice. This is because they do not have enough resources to approach the courts. Furthermore, in areas of internal conflict and Maoists insurgency areas, the police and armed forces commit innumerable human rights violations and most of them never come to light. [74:  Crimes in India, 2015. Available at, ] 

· Recently, NHRC took suo motu cognizance in 16 prima facie cases of rape and physical assault on women by police personnel in Chhattisgarh.[footnoteRef:75] The case was highlighted by the Indian Express in a report dated November 2, 2015 and subsequently on February, 2016, NHRC sent a spot team for investigation.[footnoteRef:76] This is one of the rare occasions  that such a step has been taken by the NHRC and compensation and relief were recommended immediately through an interim order, but there are hundreds of cases that either never come to light or even if they do, it takes years for the victims and their families to get justice. Chhattisgarh itself has seen cases of barbaric behaviour in cases involving Salwa Judam[footnoteRef:77].[footnoteRef:78] [75: http://nhrc.nic.in/disparchive.asp?fno=34165(last accessed on 21stJune, 2017 at 3pm)]  [76: http://indianexpress.com/article/india/chhattisgarh-cops-raped-and-assaulted-16-women-nhrc-4464388/(last accessed on 21stJune, 2017 at 3pm)]  [77:  Salwa Judum is an armed vigilante group created by the Chhattisgarh police to act as an auxiliary force]  [78:  Refer to,Report of a Fact-Finding by an All India Women’s team- Committee Against Violence on Women. Available at, https://cpjc.files.wordpress.com/2007/07/cavow-sj-ff-report.pdf(last accessed on 21stJune, 2017 at 3pm)] 

· In August, 2015, the Khap panchayat in Baghpat, Uttar Pradesh ordered rape of two sisters because their brother had run away with a married woman. Their father apparently approached the NHRC twice[footnoteRef:79] and the matter was taken up by Amnesty International[footnoteRef:80] but there is no public record of NHRC taking any step or intervening for judicial recourse.  [79: http://www.huffingtonpost.in/2015/09/08/dalit-girls-india_n_8095322.html(last accessed on 21stJune, 2017 at 3pm)]  [80: https://www.amnesty.org/download/Documents/ASA2023162015ENGLISH.pdf(last accessed on 21stJune, 2017 at 3pm)] 

· In 2013, after the 2012 Nirbhaya rape case, Justice Verma gave recommendations for amendment of the criminal system. Some of the recommendations were based on various reports by NHRC but the NHRC itself[footnoteRef:81] did not give any suggestions on the recommendations after they were submitted to the Parliament. Furthermore, the recommendations accepted by the government were mainly related to provisions of punishment and criminalising various forms of rape under the Indian Penal Code, but no steps were taken for providing better safety for women or implementation of these provisions in a manner that victims get speedy justice. In fact, the deterrent value of these punishments is also not clear. The courts and the trial process in India continue to intimidate and harass women during the pendency of the case. [81: Available at, http://www.prsindia.org/uploads/media/Justice%20verma%20committee/js%20verma%20committe%20report.pdf(last accessed on 21stJune, 2017 at 5pm).] 

· Female genital mutilation/cutting (FGM/C) is a disturbing practice that has no law criminalising it or even addressing it. According to the US Department of State Report on Human Rights in India, various human rights groups and media reports found that between 70 and 90 percent of Dawoodi Bohras, a population of approximately one million concentrated in Maharashtra and Gujarat, practiced various forms of FGM/C. NHRC or National Commission on Women (NCW) have done no study on it. NCW supported the campaign for a law banning this outrageous custom violating an individual’s human right to their body but unfortunately did not pioneer the campaign or conduct a survey on it.
· In 2016, a new Juvenile Justice Act replaced the previous act formulated in 2000. One of the key highlights of the new Act is that under Section 15, children offenders between the age of 16-18 can be prosecuted as adults for heinous crimes[footnoteRef:82]. This provision has made the Act a very controversial one with many human rights NGOs, especially NGOs working in the field of Child Rights, like HAQ: Centre for Child Rights, being vehemently against the provision. The reason behind this opposition is that young minds are more prone to influence, both negative and positive so the efforts of the government and the judicial system should be more for reformation and rehabilitation instead of retribution. “Various studies conducted in America, after 25 years of the transfer system, have shown that children transferred to the adult criminal justice system commit more serious offences later in life compared to those children who were dealt with under the JJ system,” said HAQ Centre for Child Rights.[footnoteRef:83] It is to be noted that the NHRC did not conduct any study to either support or reject the claims of the NGOs. Considering the amount of controversy around the law and claims of it being a violation of child rights, as the apex government human rights institution, it could have given recommendations supported by a study to the government under Section 12 of the PHRA, but there is no record of its involvement. [82:  Section 2(33), Juvenile Justice Act, 2015.]  [83: http://haqcrc.org/news/kids-accused-of-heinous-crimes-to-be-tried-as-adults-will-the-law-be-misued/(last accessed on 21stJune, 2017 at 5pm).] 

Rights of Sexual Minorities
LGBT individuals continue to face harassment, extortion, intimidation, and abuse, by family, in work places, by medical establishments and the police. In 2013, the Supreme Court in the case of Suresh Kumar Kousal & Anr. v. Naz Foundation & Ors.[footnoteRef:84] upheld the validity of Section 377 of the Indian Penal Code, overturning the 2009 Delhi High Court judgment in Naz Foundation v. Govt. of NCT & Ors.[footnoteRef:85]The section, which criminalises ‘unnatural sexual intercourse’ has been used to penalise sexual acts in private between consenting adults. The court went on to state that only the legislature could change the law. In February 2016, the Supreme Court of India allowed a challenge, referring the case to a five-judge bench. It is pertinent to note that the NHRC did not intervene in any of the proceedings, as it was empowered to do, and should have done, considering the serious human rights implications of the case. [84:  (2014) 1 SCC 1]  [85: (2009) 111 DRJ 1 (DB)] 

According to NCRB, in 2014, 1148 cases of unnatural sex were reported and in 2015, 1347 cases were registered, depicting a rise of 17.3%.[footnoteRef:86] Out of these, 814 were crimes against children. According to an article Erasing 76 Crimes, the provision is not just used to torture and harass the LGBT community but is a provision that came to the aid of the State in cases of abuse of young boys, especially before the enactment of Protection of Children from Sexual Offences Act, 2012 and continues to be used for this purpose even now.[footnoteRef:87] But this is no indicator of the fact that differential treatment of members of LGBT community continues and is a problem. This is where NHRC should have step in. Unnatural sex is criminalised but identifying with a sexual minority is not and differential treatment and social exclusion are as much of a problem as punitive action. NHRC could have given recommendations and guidelines for government offices and police officials to follow, to prevent misuse of the provision to harass members of the LGBT community, like the Supreme Court gave in the Vishaka judgment,[footnoteRef:88] however it has not done so. [86: http://ncrb.nic.in/StatPublications/CII/CII2015/CII_Additional_Tables_2015/IPC%20SLL/1%20Crimehead-wise%20Cases%20Reported%20under%20Indian%20Penal%20Code%20during%202001-2015(StateUT).pdf (last accessed on 22ndJune, 2017 at 3pm)]  [87: https://76crimes.com/2016/10/17/nearly-1500-arrested-last-year-under-indias-anti-gay-law/(last accessed on 22ndJune, 2017 at 3pm)]  [88:  (1997) 6 SCC 241] 

Custodial Deaths
Between 2010 and 2015, at least 591 people died in police custody in India according to NCRB’s report.[footnoteRef:89] Human Rights Watch conducted a whole study of 114 pages called “Bound by Brotherhood’: India’s Failure to End Killings in Police Custody”. The study examines police disregard for arrest regulations, custodial deaths from torture, and impunity for those responsible. It goes into detail investigations of 17 deaths in custody that occurred between 2009 and 2015 and in each of the 17 cases, the police did not follow proper arrest procedures, making the suspect more vulnerable to abuse.[footnoteRef:90] According to counterview.org, between April 2012 and June 2015, of the 432 cases of deaths in police custody reported to the NHRC, the commission recommended monetary relief totalling about 22,910,000 rupees, but recommended disciplinary action in only three cases and prosecution in none.[footnoteRef:91] According to a Times of India article, this number went up to five with two more cases in which disciplinary action was taken in 2016.[footnoteRef:92] The NHRC website gives reports of various prison visits conducted from 2001 to 2015 onwards. There are 100 reports.[footnoteRef:93] These reports are quite detailed and go into the administration lacunae and the condition of prisoners in the prisons visited but the NHRC fails to mention whether these reports are actually tabled in the Parliament and if anything comes out of them. The NHRC website has not updated its list of custodial cases since 2006-2007 and there is no information available in the public domain about the steps NHRC has taken in various cases reported on custodial deaths. The last guidelines given by NHRC which are available on their website are from 1997. They have not been revised and updated to fit the situation today. NHRC has had a very lax approach to complaints about custodial deaths.[footnoteRef:94] They just recommend compensation and the cases themselves do not lead to anything. [89: http://ncrb.nic.in/StatPublications/CII/CII2015/chapters/Chapter%2013-15.11.16.pdfhttps://76crimes.com/2016/10/17/nearly-1500-arrested-last-year-under-indias-anti-gay-law/ (last accessed on 26th June, 2017 at 2pm) ]  [90: https://www.hrw.org/news/2016/12/19/india-killings-police-custody-go-unpunished (last accessed on 26th June, 2017 at 2pm)  ]  [91: https://counterview.org/2016/12/19/deaths-in-custody-could-be-prevented-if-police-follow-rules-designed-to-deter-mistreatment/ (last accessed on 22nd June, 2017 at 3pm)]  [92: http://timesofindia.indiatimes.com/india/Deaths-in-police-custody/articleshow/53484910.cms (last accessed on 28th June, 2017 at 3pm)]  [93: http://nhrc.nic.in/Reports_prison.htm (last accessed on 22nd June, 2017 at 3pm)]  [94: http://nhrc.nic.in/Documents/sec-1.pdf (last accessed on 22nd June, 2017 at 3pm)] 

Communal[footnoteRef:95] Violence  [95:  The word, “communal” in India denotes sectarian in most cases hindu-muslim violence] 

· Communal violence has been a blot on the Indian human rights record even before Independence e, with inter-community rivalry extending to well before that[footnoteRef:96]. On September 21, 2016 the NHRC released the findings of their investigations in Kairana. The investigation was conducted based on a complaint on the alleged “exodus” of Hindu families from the town because of increasing crime. The NHRC report has claimed that the allegations are “serious” and that several Hindu families “migrated” from Kairana because of the “increase in crime” and “deterioration” of the law-and-order situation after victims of the Muzaffarnagar riots settled there[footnoteRef:97]. [96:  Mohammad Sajjad, Splintered Justice’ in the Aftermath of Communal Violence, The Wire, February 15, 2017. Available at https://thewire.in/108972/splintered-justice-communalism/ (last accessed on 25th June, 2017 at 4 pm)]  [97: NHRC calls for action taken report from the Government of Uttar Pradesh over the findings and recommendations of its investigation team about exodus of families from Kairana area, New Delhi, September 21, 2016. Available at http://nhrc.nic.in/dispArchive.asp?fno=24109(last accessed on 25th June, 2017 at 4 pm) ] 

Pursuant to the directions of the Commission, a team consisting of Dy.S.P. Ravi Singh, W/Inspector Suman Kumari, Inspector Saroj Tiwari and Inspector Arun Kumar carried out spot enquiry and submitted their report. The report released by NHRC states that the team, during inquiry, visited different places in Kairana Town, Shamli, UP, Muzaffarnagar, UP , Haryana and examined relevant witnesses, victims, independent witnesses, concerned police officials and SDM. A list of 346 displaced families/persons from P.S. to the MP, Kairana was obtained andout of that list 3 residential localities were selected for verification, as per NHRC report. 
However, Activist Farah Naqvi, who has been working with people displaced by the Muzaffarnagar riots since 2013, said at a press conference organised in Delhi that the report was nothing more that “communal rumour-mongering”[footnoteRef:98]. Naqvi further adds that the report provides no evidence for its claims and is not based on facts but only “feelings”, which they gathered from a few people. Naqvi said that it is a matter of grave concern that "our premier human rights body in a public document spoke so loosely and irresponsibly, based only on what unnamed witnesses said they feel and stigmatise an entire community of Indian citizens as criminals.[footnoteRef:99]” [98:  Jahnavi Sen, NHRC Report on Kairana ‘Partisan and Prejudiced’, Say Activists, Riot Survivors, September 29, 2016. Available at https://thewire.in/69831/nhrc-kairana-report/(last accessed on 25th June, 2017 at 4 pm)]  [99:  Minority rights activists call on NHRC to apologise for 'communal' report on Kairana exodus, Firstpost, Sep, 2016. Available at http://www.firstpost.com/politics/minority-rights-activists-call-on-nhrc-to-apologise-for-communal-report-on-kairana-exodus-3027940.html(last accessed on 25th June, 2017 at 5 pm) ] 

· Even in the case of Kandhamal communal violence, which took the state of Orissa by fire in August of 2008 and forced over 25,000 people to flee Kandhamal district[footnoteRef:100], the NHRC, in 2011 only directed the Orissa Government to submit a report on the steps taken in the aftermath. Justice A.P Shah, who headed the National People’s Tribunal on Kandhamal riots also stated that they submitted their report to NHRC in 2010 and it was surprising how the NHRC took cognizance of various cases across the country but not in the case of the Kandhamal communal riots[footnoteRef:101]. Anto Akkara, author of the book, Kandhamal Craves For Justice, extensively researched and reported on the region since the riots in 2008 and stated that the Commission did a lot of things in Delhi, but little on the ground[footnoteRef:102]. [100:  NHRC directs Orissa to report on Kandhamal violence, Jan 19, 2011. Available at http://www.hindustantimes.com/india/nhrc-directs-orissa-to-report-on-kandhamal-violence/story-S8dvrkLPslNUctPGahzwLM.html (last accessed on 25th June, 2017 at 5 pm) ]  [101: No action taken by NHRC on Kandhamal riots: Justice Shah, August 23, 2013. Available at http://zeenews.india.com/news/odisha/no-action-taken-by-nhrc-on-kandhamal-riots-justice-shah_871272.html. (last accessed on 25th June, 2017 at 5 pm) See also, No action taken by NHRC on Kandhamal riots: Justice Shah, Business Standard, August 23, 2013. Available at http://www.business-standard.com/article/pti-stories/no-action-taken-by-nhrc-on-kandhamal-riots-justice-shah-113082301187_1.html (last accessed on 25th June, 2017 at 5 pm) ]  [102:  ‘The NHRC has failed the riot victims of Kandhamal’, Brijesh Pandey, 21.09.2013. Issue 38, Vol 10. Available at http://www.tehelka.com/2013/09/the-nhrc-has-failed-the-riot-victims-of-kandhamal/ (last accessed on 25th June, 2017 at 7 pm) ] 

Cow Vigilantism
“Cow vigilantism” is a term commonly used in India to describe the current lawlessness taking place  under the rubric of cow protection[footnoteRef:103]. While some State Governments and very recently even the Centre have been amending cow protection laws to make them more stringent, their response to persons taking the law into their own hands, often committing murders, has been inadequate. This issue was widely publicized when Mohammad Akhlaq, a 60 year old, was lynched in Uttar Pradesh’s Dadri area for allegedly possessing beef[footnoteRef:104]. Having taken insufficient action against the perpetrators, a local Court instead directed the Noida police to register a case against Akhlaq and his family under the UP Cow Protection Act, 1955 for alleged cow slaughter[footnoteRef:105]. This order came as a response to a petition filed by some of the accused demanding an FIR against Akhlaq and his family. Soon after, Dalit youths in Una district of Gujarat were thrashed and paraded half naked when they were skinning a dead cow, causing an   outrage amongst the Dalit community in Gujarat[footnoteRef:106]. As recently as April, 2017, a 55 year old dairy farmer, Pehlu Khan was branded as a cattle smuggler and grievously assaulted by self styled cow vigilantes in Alwar[footnoteRef:107]. He later succumbed to his injuries. Though the commission has issued notices to the Centre, Union Home Secretary and the Rajasthan Government asking for a detailed report of the matter and measures being taken to deal with these incidents, there is no data in the public domain which reveals any other action taken by NHRC after issuance of these notices.  [103:  Ujjal Dosanjh, Cow vigilantism threatens the body and soul of India, The Indian Express, Updated: April 16, 2017. Available at http://indianexpress.com/article/blogs/cow-vigilantism-rss-mahatma-gandhi-gau-rakshaks-4612503/ (last accessed on 25th June, 2017 at 7 pm) ]  [104: Una, Alwar and Delhi cow vigilantism: A list of 'gau rakshak' attacks since 2015 Dadri lynching, 03 June, 2017. Available at http://www.firstpost.com/india/una-alwar-and-delhi-cow-vigilantism-a-list-of-gau-rakshak-attacks-since-2015-dadri-lynching-3401302.html(last accessed on 25th June, 2017 at 7:30 pm) ]  [105:  Mohammad Ali, FIR for cow slaughter ordered against Dadri lynching victim Akhlaq's family, The Hindu, Updated: September 20, 2016. Available at http://www.thehindu.com/news/national/FIR-for-cow-slaughter-ordered-against-Dadri-lynching-victim-Akhlaqs-family/article14488640.ece (last accessed on 25th June, 2017 at 7:30 pm) ]  [106: Ibid.]  [107:  Manoj Ahuja, Alwar lynching: Pehlu Khan’s uncle threatens to commit suicide with entire family, Hindustan Times, Updated: April 18, 2017. Available at http://www.hindustantimes.com/india-news/alwar-lynching-pehlu-khan-s-uncle-threatens-to-commit-suicide-with-entire-family/story-iavqKshS5EC55SSZvZhMIP.html(last accessed on 26th June, 2017 at 10 am) ] 

Kanhaiya Kumar
In February 2016, a group of students from the Jawaharlal Nehru University were arrested following allegations of 'anti-India' slogans being raised at an event organised to protest the 'judicial killings' of certain terror convicts[footnoteRef:108]. The move was widely criticised, as it was seen as an attempt to restrict freedom of speech and expression in educational institutions. Subsequently, Kanhaiya Kumar, JNU student union leader was attacked outside the court premises, and the police present at the scene did not act against the perpetrators. [108:  Shruti Singh, JNU students union president arrested over Afzal Guru event, sent to 3-day police custody, India Today, February 12, 2016. Available at http://indiatoday.intoday.in/story/jnu-students-union-president-arrested-over-afzal-guru-event/1/594164.html (last accessed on 28th June, 2017 at 10 am) ] 

The NHRC took suo motu cognizance of the arrest of Kanhaiya Kumar, Jawaharlal Nehru University student union leader, who was arrested on charges of sedition. A team was directed to visit the Central Prison, Tihar and ascertain arrangements made and treatment meted out to Kanhaiya Kumar by the police and prison authorities. The NHRC team found that the Tihar Prison made special arrangements to ensure safety and security of Kanhaiya Kumar but he was subjected to psychological pressure and was made to issue a statement before he appeared in the court, owing allegiance to the Constitution which was dictated by police[footnoteRef:109].A copy of the inquiry report submitted by the NHRC team was forwarded to the Commissioner of Police, Delhi and the Director General of Prisons, Tihar Jail for their comments, to be received by the Commission[footnoteRef:110]. Evidence of any other subsequent action taken by NHRC with regard to this matter is also absent.  [109: JNU row: Kanhaiya subjected to psychological pressure, says NHRC, February 20, 2016. Available at  http://www.hindustantimes.com/india/jnu-row-kanhaiya-kumar-subjected-to-psychological-pressure-says-nhrc/story-U2Rz2NTKQzV0uO6NwICiuJ.html (last accessed on 26th June, 2017 at 10 am) ]  [110: NHRC Team visits Central Prison, Tihar to inquire into important issues pertaining to Shri Kanhaiya Kumar; inquiry report forwarded to Commission of Police, Delhi and Director General of Prisons, Tihar Jail for comments, 19th February, 2016, New Delhi. Available at http://nhrc.nic.in/dispArchive.asp?fno=13875 (last accessed on 26th June, 2017 at 11 am)] 


Custodial Torture:
Torture is rampant and institutionalised in India[footnoteRef:111]. After 20 years of signing the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Lok Sabha finally passed the Prevention of Torture Bill 2010 on 6th May, 2010. This Bill, however fell short of national and international standards and was referred to the Select Committee for scrutiny by the Raja Sabha. The Select Committee referred the Bill for enactment with certain changes. Some of the State governments felt that adequate provisions already existed in the domestic legislations and suggested suitable amendments in these existing provisions. In the meanwhile, the Bill lapsed with the dissolution of the 15th Lok Sabha in May 2014, necessitating introduction of a new Bill in the House[footnoteRef:112]. [111: Prevention of Torture Bill, 2010: A case for intervention with the Government of India, Asian Centre for Human Rights,  June 30, 2010. Available at http://www.achrweb.org/ncpt/ACHR-PTB-BriefingPaper-30June2010.pdf (last accessed on 26th June, 2017 at 11 am)]  [112: Amended draft of anti-torture Bill ready: Govt., The Hindu, May 11, 2016. Available at http://www.thehindu.com/news/national/amended-draft-of-antitorture-bill-ready-govt/article8585596.ece (last accessed on 26th June, 2017 at 12 pm)] 

Till today, India does not have any law specifically catering towards the prevention of custodial torture, nor does it have any robust procedural safeguards against possible custodial violence[footnoteRef:113]. In response to a PIL filed by Mr. Ashwini Kumar, former Union Law Minister, pleading for an independent legislation on torture, the Supreme Court sought a response from the NHRC in January of 2017, to be submitted within a month, on the need for a stand-alone anti-custodial torture law[footnoteRef:114].  This report is not available for the perusal of the general public, which again goes to show how the functioning of NHRC is rather misty and non-transparent. More so, the NHRC keeps count of incidents of custodial torture only if the inhuman treatment led to death and not otherwise[footnoteRef:115]. Between 2013-2016, only in two cases of custodial torture was a disciplinary action recommended by NHRC.[footnoteRef:116] [113:  Aditya Manubarwala, Revisiting India’s Obligations against Custodial Torture, May 19, 2017. Available at http://blogs.lse.ac.uk/humanrights/2017/05/19/revisiting-indias-obligations-against-custodial-torture/ (last accessed on 26th June, 2017 at 12 pm)]  [114:  Dhananjay Mahapatra, Supreme Court seeks NHRC’s reply on anti-custodial torture law, The Times of India, January 10, 2017. Available at http://timesofindia.indiatimes.com/india/supreme-court-seeks-nhrcs-reply-on-anti-custodial-torture-law/articleshow/56432105.cms (last accessed on 26th June, 2017 at 1 pm)]  [115:  Krishnadas Rajagopal, SC for broad anti-torture legislation, The Hindu, April 24, 2017. Available at http://www.thehindu.com/news/national/frame-anti-torture-law-sc-tells-govt/article18200856.ece (last accessed on 26th June, 2017 at 1 pm)]  [116: Supra n. 74] 


Death Penalty
The issue of death penalty in India seems to be a second level concern against the backdrop of various human rights violations in the country[footnoteRef:117]. This perception was further reaffirmed during the interaction of the NHRC   with the UN Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Mr. Christof Heyns in 2012.When posed with the question of death penalty in India complying with international human rights standards, Member Justice Shri GP Mathur responded by referring to Section 303 of the Indian Penal Code (IPC), which according to him was the only section in the whole Code that prescribed mandatory death sentence and was struck down by the Supreme Court while hearing the Bachan Singh case. What the distinguished member forgot to mention was that the death penalty may also be applied for murder, gang robbery with murder, abetting suicide of a child or innocent person, for waging war against the government, and for a number of offences committed by the members of armed forces under the Army Act 1950, the Air Force Act, 1950, the Navy Act, 1956[footnoteRef:118].He further added that in practice, there is practically no death sentence in India. However, in light of the hangings of Yakub Memon, Ajmal Kasab and Afzal Guru in the recent years, the issue of India being a democracy, which purports to place human rights at a very high pedestal and yet hands out death penalty has again become very relevant. As per a report published by Centre on the Death Penalty, National Law University, Delhi, the number of prisoners on death row as on  December 31, 2016 are 397 and despite the judgement of the Supreme Court in Shabnam v. Union of India and Ors[footnoteRef:119], as per which the Sessions Court cannot issue death warrants for executions without ensuring that all legal remedies of the prisoner have been exhausted, the Sessions Court  has still gone ahead and issued death warrants for the execution of 5 prisoners before they exhausted all their legal options[footnoteRef:120].  [117:  Sankar Sen, Address on “Death Penalty”, 10th October 2012 at IIC Centre, Available at http://eeas.europa.eu/archives/delegations/india/documents/keynote_address_-_death_penalty.pdf(last accessed on 26th June, 2017 at 2 pm)]  [118: Ibid.]  [119:  (2015) 6 SCC 702]  [120:  Death Penalty in India, Annual Statistics 2016, Centre on the Death Penalty, National Law University Delhi, 2017] 

As recently as March, 2017, BJP member Subramanian Swamy introduced in the Rajya Sabha the Cow Protection Bill, 2017, which seeks “deterrent punishment”, including the death penalty, for slaughter of a cow[footnoteRef:121]. In times of growing cow vigilantism where cow protection has become a rather contentious issue in north India, suggesting death penalty for slaughter of cows instead of for grave and heinous crimes against women, this bill comes as no shock.  [121: Bill Seeking Death Penalty For Cow Slaughter Introduced In RS By Subramanian Swamy, Huffpost, March 25, 2017. Available at http://www.huffingtonpost.in/2017/03/25/bill-seeking-death-penalty-for-cow-slaughter-introduced-in-rs-by_a_22011334/ (last accessed on 26th June, 2017 at 2:30 pm)] 

Although the Supreme Court has held and reiterated, that the death penalty can be imposed only in the “rarest of rare” cases, the exact definition or contours of the phrase have not been spelt out by the courts; to that extent therefore, there is no clarity on what exactly constitutes “rarest of rare”[footnoteRef:122]. “In the same month, different benches of the Supreme Court have treated similar cases differently, often apparently reflecting their own positions for or against the death penalty. While in one case the defendant’s youth could be a mitigating factor sufficient to commute the death sentence, in another it could be dismissed as a mitigating factor. In one case the gruesome nature of the crime could be sufficient for the Court to ignore mitigating factors and in another case a similar crime was clearly not gruesome enough.”[footnoteRef:123] [122: Supra n. 38.]  [123:  Amnesty International-India and the People’s Union for Civil Liberties (Tamil Nadu & Puducherry), Lethal Lottery: The Death Penalty in India, A study of Supreme Court judgments in death penalty cases 1950-2006, New Delhi, 2 May 2008. Available at, https://darkindia.wordpress.com/a-study-of-supreme-court-judgments-in-death-penalty-cases-1950-2006/-- (last accessed on 28th June, 2017 at 1pm)] 

The NHRC has played no role in the campaign for the abolition of death penalty. It even refused to entertain petitions pertaining to death row convict’s access to clemency [footnoteRef:124]. The Chairman of the NHRC has even stated that “India hadn’t yet reached the stage where capital punishment can be done away with.”[footnoteRef:125] [124: Supra n. 22.]  [125: Ibid.] 

The 2015 Law Commission Report on Death Penalty also saw no significant contribution from the NHRC. 
In a recent UN Committee discussion which called for a moratorium on death penalty in 2016, India voted against the resolution on the grounds that such a moratorium contravened Indian statutory law and the right of every country to determine their own legal system[footnoteRef:126]. There was no comment by the NHRC. [126: Supra n. 23.] 

Honour Killings
Mr. Heyns, among other things, questioned the commission regarding the seriousness of dowry deaths and honour killings, and the steps that were to be taken to deal with these issues. The Members response was highly disappointing and stated that “these were social problems, and that there is already an Act in place to deal with dowry-related matters.” He further added that the term itself was a media construct, and that the instances of these so-called ‘honour’ killings were very few[footnoteRef:127]. With regard to NHRC’s role vis-à-vis honor killings, Mr. Mathur added that NHRC’s jurisdiction only extends to violations of human rights by the state and its agencies. and not private persons. It is highly unbecoming of NHRC, as an apex human rights body, to shrug off its responsibility by pleading lack of jurisdiction in cases like honor killings instead of taking active part in combating such blatant violations of human rights.  [127: Supra n. 38.] 

Refugees 
With its porous borders, India is a host to thousands of refugees, most of whom hail from Sri Lanka, Tibet, Afghanistan and Myanmar. The Rohingya Muslims, belonging to the stateless Rohingya community, live in different parts of India such as Jammu, Hyderabad, Delhi, Haryana and Rajasthan[footnoteRef:128] and are viewed as one of the world’s most persecuted minorities[footnoteRef:129]. The Rohingyas have been subjected to untold misery and violence by the Myanmar’s military, the border police and certain Buddhist extremist groups but the violence aimed at them seems to have continued even in India. Continuing turmoil in the Kashmir Valley has inflamed religious tensions in Jammu, a Hindu majority area and Rohingya refugees are bearing the brunt of it[footnoteRef:130]. South Asia Forum for Human Rights (SAFR) along with South Asian Human Rights Documentation Centre (SAHRDC) filed a petition to the NHRC highlighting the imminent threat to the lives and liberty of Rohingya refugees living in and around Jammu city in March, 2017 but no significant action has been taken by NHRC since. A string of suspicious fires at the Rohingya settlement in the past few months have further increased the tensions. The police hinted at electrical short-circuit but the refugees suspect sabotage[footnoteRef:131].The lackadaisical attitude of NHRC towards the apathy and violence faced by these destitute Rohingyas in Jammu makes them further vulnerable to human rights violations.  [128: The Most Unwanted: A gripping account of Rohingya refugees living in India. Updated: January 8, 2017. The Indian Express. Available at http://indianexpress.com/article/india/the-most-unwanted-a-gripping-account-of-rohingya-refugees-living-in-india-4464103/ (last accessed on 28th June, 2017 at 3 pm)]  [129:  Feliz Solomon, Burma Is Pursuing ‘Ethnic Cleansing’ of Rohingya Muslims, U.N. Official Says, Nov 25, 2016. Available at http://time.com/4582157/burma-myanmar-rohingya-bangladesh-arakan-ethnic-cleansing-suu-kyi/ (last accessed on 27th June, 2017 at 11 am)]  [130:  Abhishek Saha, Fled Myanmar but fear grips Rohingya refugees in Jammu as fresh threats emerge, Hindustan Times. May 08, 2017. Available at http://www.hindustantimes.com/india-news/fear-grips-rohingya-refugees-in-jammu-as-fresh-threats-to-leave-emerge/story-caauSvsM3fa2o0uy1FyqjO.html (last accessed on 27th June, 2017 at 11:30 am)]  [131: Ibid. ] 

Inaction on the attacks on HRD’s in Chhattisgarh 
Central Indian state of Chhattisgarh, has witnessed several incidents of large scale and systemic violations of human rights of innocent villagers and tribal population including sexual violence, abduction and encounter killings by the security forces. Chhattisgarh administration and police and vigilante groups supported by the State have systematically targeted activists, researchers, academicians, journalists, lawyers and other HRDs who raised their voice against these human rights violations. After repeated complaints sent to NHRC and numerous call for independent investigation, the NHRC in April 2016 sent its investigation team to Chhattisgarh to enquire into the complains of gross human rights violations. However, despite repeated requests from Human Rights Defenders Alert – India (HRDA) and Women against Sexual Violence and State Repression (WSS), NHRC has not released its report in the public domain or to HRDA and WSS who are complainants in these cases. There is no tangible action taken on any of the complaints even after the visit of the investigation team. 
During November 2016, the Chhattisgarh police had filed a false case of murder against renowned academicians Prof. Nandini Sundar and others which led to a lot of outcry[footnoteRef:132] against the repressive measures against HRDs in Bastar region of Chhattisgarh.  After a lot of pressure, the NHRC summoned Chief Secretary of Chhattisgarh and Mr. S.R.P Kalluri, Inspector General of Police, Bastar, regarding this case. But these summons were also not respected and both the Chief Secretary and Mr. Kalluri did not appear before the NHRC in person. Two representatives from the state government of Chhattisgarh appeared on their behalf before the NHRC and they informed that the state government has prepared a six-point ‘Action Plan’ to ensure that human rights are protected in Bastar region. The prime accused in all these cases, Mr. Kalluri, has just been transferred from the Bastar region following this NHRC summon and now placed in state capital. Mr. Kalluri himself avoided meeting NHRC on various grounds despite NHRC communications. [132:  https://thewire.in/78698/the-fir-against-nandini-sundar-and-archana-prasad-is-a-clear-case-of-vendetta-politics-say-civil-society-members/ ] 

By having a close-look at the action plan submitted it can be seen that the provisions are merely an eye-wash. The action plan states the formation of District-Level Human Rights Protection Committee and State Human Rights Protection Committee. In fact, the formation of such Committees were directed by the Supreme Court in the land mark judgment of Prakash Singh v. Union of India which deals about police reforms in the country way back in the year 2006 itself. It should have been the duty of NHRC to admonish the Chhattisgarh government for not following the directions of the Supreme Court for so many years, rather it had blindly accepted the ‘Action Plan’. The NHRC did not question the vagueness in the action plans, for instance both the district and state level committees will have 2-3 eminent citizens to act on human rights complaints. There are apprehensions that the government might appoint biased persons to go slow on complaints against the police personnel. 
The NHRC did not take cognizance of the fact that under the Chhattisgarh Police Act, 2007 mandates the State government to establish a ‘State Police Accountability Authority’ having powers to inquire into allegation of serious misconduct against police personnel. The NHRC has not even verified whether the State Police Accountability Authority has been formed under that state and functioning. The State Government thereby has just reiterated and also contravened the existing statutory provisions from the Chhattisgarh Police Act to the NHRC, which has accepted them without any analysis into it.
Restricted from Traveling to Geneva to Attend UNHRC and Arbitrary detention of Mr. Khurram Parvez
Mr. Khurram Parvez is a Kashmiri HRD and has highlighted several gross violations of human rights in the state of Jammu & Kashmir. He was not allowed to travel to Geneva by the Indian immigration authorities on September 14, 2016, when he was scheduled to attend the 33rd session of United Nation’s Human Rights Council. Mr. Parvez had a valid visa and all travel documents. He was told by the immigration authorities at New Delhi International Airport that due to orders from the Intelligence Bureau he cannot travel to Geneva. On September 15, 2016, he was arrested by the Jammu & Kashmir Police and was charged under the draconian Public Safety Act, under which a person can be detained up to six months. He was later released after 76 days when the High Court of Jammu & Kashmir quashed the order of his detention under Public Safety Act and termed his detention “illegal” and “abuse of power”[footnoteRef:133]. In October 2016, a group of UN experts urged[footnoteRef:134] the Government of India to release Mr. Parvez and said that “his continued detention following his arrest just a few days before his participation in the UN Human Rights Council, suggests a deliberate attempt to obstruct his legitimate human rights activism.” [133:  https://thewire.in/83567/khurram-parvez-released-after-76-days-in-detention/ ]  [134:  http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20697&LangID=E ] 

HRDA had urged the NHRC to intervene in the case of his arrest and illegal deportation through a complaint sent on 16 September 2016. The NHRC took cognizance of the complaint and had sought a report from the Home Ministry to which a reply was given by the Joint Deputy Director of Intelligence Bureau, Government of India and upon its consideration, the NHRC had passed the following order:
“...It has been reported that Khurram Parvez is a Valley based Human Rights activist having anti-India and pro-separatist disposition. He maintains close links with prominent separatist leaders in the valley and has also participated in conferences/seminars organized by them. With a view to internationalize the ongoing disturbance and to castigate Indian policies, he had written a letter to UN High Commissioner for Human Rights and other Special Rapporteurs of UN for their urgent intervention and at the behest of SAS Geelani, he met foreign diplomats as well as representatives of HR organization based in Delhi and apprised them of the current situation and sought their intervention. He had also planned to attend the session of UNHRC at Geneva. During the current unrest in Kashmir Valley, he was at forefront of propagating separatist narrative among the valley based civil society activists. Four criminal cases have been against him for inciting violence in the District of Srinagar. Hence, damage could have been caused to national interest if he was allowed to go out of the country.”
It is shocking that, based on a report filed by an intelligence agency which has no parliamentary oversight, the NHRC did not take any action of the case of arrest and illegal deportation of a HRD and solely based on the report of Intelligence Bureau had closed the complaint without even asking for a response from the HRD or complainant, in this case the HRDA. NHRC didn’t use its investigation division to enquire into the matter. Rather, NHRC violated the principles of natural justice by concluding the case only on the basis of the report of Intelligence Bureau. 
Foreign Contribution Regulation Act Licence Non-Renewal of Centre for Promotion of Social Concerns
Centre for Promotion of Social Concerns (CPSC), a non-profit and charitable trust involved in monitoring and documenting of human rights violations through its program-unit ‘People’s Watch’, had applied for renewal of its foreign funding grant licence under Foreign Contribution Regulation Act, 2010 (FCRA). The Government of India refused to renew the FCRA licence in October 2016 stating “adverse field agency reports”. CPSC has filed a writ petition in the High Court of Delhi challenging the non-renewal of its FCRA licence and the case is pending before the Court. 
HRDA intervened in this case and a complaint was sent to NHRC in November 2016. NHRC transmitted the complaint to the ‘concerned authority for appropriate action’ and asking for action taken report in four-weeks’ time. The report as on July 5, 2017, is still awaited. 
In November 2016, in the same matter, a letter was sent from the 7th Asian Human Rights Defenders Forum to the NHRC to intervene in the case of non-renewal of FCRA licence and there by violating fundamental freedom of association of CPSC. Upon receiving the letter from 7th Asian Human Rights Defenders Forum, NHRC took suo-motu cognizance of the matter and issued a notice[footnoteRef:135] directing the Union Home Secretary to reply within four weeks. The Union Ministry of Home Affairs had sent a response to NHRC on the notice sent and upon its perusal the NHRC again asked the Union Home Secretary to reply within four weeks as NHRC was not satisfied with the response sent earlier. It has been almost nine months and NHRC is still awaiting a response from the Union Home Ministry. The Complainant in this case had requested NHRC for the submissions made by the ministry which has not been shared and responded to inspite of personal representation to the Hon’ble Chairperson of the NHRC after the last meeting of the NHRC Core Group on NGOs on May 12, 2017. [135:  http://nhrc.nic.in/disparchive.asp?fno=34140 ] 


However, this is a fit case for NHRC to use its power under Section 12 PHRA which empowers it to “review the safeguards provided by or under the Constitution or any law for the time being in force for the protection of human rights and recommend measures for their effective implementation”. Despite this specific request to NHRC, NHRC has been tangibly hesitant to do so. The United Nation’s Special Rapporteur on the rights to freedom of peaceful assembly and of association in April 2016, had presented a legal analysis of the Foreign Contribution Regulation Act, 2010 and argued that the statute is not in conformity with international law, principles and standards.
Similarly, in the case of Lawyers’ Collective (LC), a human rights organisation run by eminent lawyers Ms. Indira Jaising and Mr. Anand Grover, its FCRA registration of LC, was cancelled by the Government of India, but the NHRC failed to intervene in to the matter and stated that “The Commission does not find any reason to intervene into the matter. The complainant may recourse to available legal remedies, if he so desires.”[footnoteRef:136] [136:  http://hrdaindia.org/?p=1865 ] 

2.6.4 Human Rights Defenders’ Cases at NHRC
In the year 2016, HRDA, a national platform working for the protection of HRDs in India, had sent 124 complaints on attacks on HRDs to NHRC. The NHRC had registered 112 of the complaints sent by HRDA. The analysis of the action taken by NHRC shows that 14% of the complaints sent were transferred to the respective state human rights commissions (SHRCs). It is a matter of concern that many cases are transferred to SHRC, despite the fact that there is a severe shortage of members in SHRCs and most of the vacancies for the posts of Chairperson and Members are lying vacant. Similarly, these commissions suffer from inadequate staffing, lack of resources, infrastructure, adequate funding and no proper investigations wings. Hence, they are not in a good state to act upon complaints in the cases of human rights defenders. Moreover, accused in majority of these cases are local police personnel and sending the complaint to the SHRC, mostly comprising officials from state government, translates into increased instances of harassment and reprisals against HRDs. 

Out of the 124 complaints sent, almost 30% of the cases are closed, disposed or dismissed inlimni by NHRC. An emerging new trend in NHRC is to close the complaints without sharing with the complainant the copy of the report submitted by relevant authorities and calling for response as mandated by Practice Directions Guideline 17 of the NHRC dated May 28, 2002. It is an attempt by NHRC to reduce the huge number of backlog of complaints in the NHRC, which is against the principles of natural justice. In most of these 30% cases, the cases were closed solely based on the report submitted by police. The NHRC does not investigate cases where HRDs are falsely implicated in a criminal case, citing that such cases are sub-judice, and therefore such complaints are closed. 
Around 30% of the cases sent by the NHRC in the year 2016 are pending as the government authorities have not responded within the time given to them. NHRC has not taken any measures or actions, as provisioned in the PHRA, to prevent this inordinate delay which adversely affects the delivery of the timely justice to the victims of human rights violation and HRDs in particular.
The Commission has linked 12% of the complaints sent by HRDA with complaints sent by others on same matters. But the NHRC fails to duly inform about the updates about the cases to all the complainants in a linked case, by which the chance of providing additional information by other complainants is taken away. 
The year 2016 witnessed targeted and systemic attacks on HRDs by State and non-State actors across the country. Despite this the NHRC has not taken any major intervention in the cases of attacks on HRDs, neither has it ordered compensation or prosecution in a single such case.
Though statutorily NHRC is restricted, it nevertheless can take much more stringent measures in improving the human rights condition of the country if it makes use full use of the powers already granted to it. The 2006 amendment to Section 18(c) now enables the Commission to recommend relief at any stage of the enquiry. Further, the Commission is also entitled to approach the Supreme Court or the High Court for such directions or orders or writs as that court may deem necessary if its recommendations are cast aside[footnoteRef:137]. In case of violation of human rights by private persons the Commission can intervene by looking into the failure of police, or public authorities to prevent violation of human rights.  [137:  Section 18(b), Protection of Human Rights Act, 1993.] 

The Supreme Court’s adverse observations in the case of EEVFAM v. Union of India[footnoteRef:138], regarding the NHRC being a toothless tiger, may also have endorsed the view of the first Director General (Investigation) of the NHRC who recently said: [138:  Supra n. 38] 

“Instead of bemoaning its lack of powers, NHRC has to play a more proactive and transformative role for the advancement of human rights in the country”[footnoteRef:139]. [139:  Anubhav Dutt Tiwari, Has the NHRC failed its mandate to protect and promote human rights in India? July 18, 2016. Available at https://scroll.in/article/811654/has-the-nhrc-failed-its-mandate-to-protect-and-promote-human-rights-in-india. (last accessed on 27th June, 2017 at 11:30 am)  See also, Sankar Sen, Not so toothless, The Statesman, June 15, 2016. Available at http://www.thestatesman.com/opinion/not-so-toothless-148413.html(last accessed on 27th June, 2017 at 11:30 am)] 
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